Conair Corporation: and- Local 222, International
4+ Ladies’ Garment: Workers?: Union; AFL-CIO.
“Cases 22-CA=7586,-:22-CA-7672, 22-CA-
7939, 22-CA-8173,.22-CA. 8220, 22-CA-8238,

On July 30, 1980, Administratiy

esse Kleiman issued the attached Decision in this
proceeding. Thereafter, Respondent, the Charging
Party, and the General Counsel filed exceptions
and supporting briefs OO T e
" The Board has considered the record and the at-
tached Decision  in light of the exceptions and
briefs and has decided to affirm the rulings, find-
ings,2 and conclusions of the Administrative Law
Judge only to the extent consistent herewith,?® and
to adopt his recommended Order as modified.

The Administrative Law Judge found, and we
ee, that Responde acted to its employees’
ati ‘activities by violating the Act on nu-
nd that Respondent’s unfair

Respondent 'has’ requested “oral- argument. This “request is ‘hereby
‘denied as the record, the exceptions, and the briefs adequately present;the
issues.and the positions of the parties.. : . = .o .
““"2 Respondent has excepted to certain credibility findings made by the
“Administrative ‘Law Judge. Tt%is "the Board’s established policy not-to
.overrule an administrative law: judgeé’s resolutions with respect to credi-
bility unless the clear preponderance of all of the relevant evidence con-
vinces us that the resolutions are incorrect.” Standard Dry Wall Products,
Inc.,; 91 NLRB. 544 (1950); enfd: 188: F.2d362 (3d Cir. 1951). We have
ccarefully examined the record and find .no basis. for reversing his findings.
We also dismiss as lacking ‘in merit Respondent’s motion to disqualify
the Administrative- Law Judge; vacate-his Decision, and have a hearing
de novo. Respondent contends that the ‘Administrative Law judge should
be disqualified because_his Decision was prejudiced by statements made
by Respondent’s counsel at a’settlement conference: Subsequent to the
close of the hearing but prior to-the issuance of ‘the Administrative Law
Judge's Decision, the parties made_an:attempt 1o settle the case and,in
furtherance of their settlement attempt, they requested the Administrative
Law Judge to atténd a settlement conference. All of the parties attended
‘the conference and were ‘Tepresentéd by “counsel. The parties, -however,
‘were unable to agree upon a settlement, and in due course the Adminis-
trative Law Judge issued his Decision. At the settlement conference, Re-
“spondent’s counsel informed the other ‘participants that, because of eco-
.nomic changes unrelated to the issues involved-in this case, Respondent
planned to move a significant part-of its New Jersey operations to its
Hong Kong facility. Respondent now contends that its own ‘post-hearing
statement made in the course of settlement discussions unduly prejudiced
the Administrative Law Judge and influenced.the Administrative Law
Judge’s finding that Respondent had repeatedly threatened to move its
operations to Hong Kong if the employees supported the Union, and that
it also prejudiced the Administrative Law Judge’s credibility resolutions
which underlay many of his other findings that' Respondent had violated
the Act. Upon our full consideration of the record and the Administra-
tive Law Judge's Decision, we find“no ‘evidence that the Administrative
Law Judge prejudged the case, made prejudicial rulings, or demonstrated
a bias against Respondent in his analysis or discussion of the evidence.
3 In the absence of record evidence indicating that Respondent was re-
sponsible for the posting, ‘or ‘was aware of the ‘existence, Of signs in the
restrooms which threatened plant closure, we do not adopt the Adminis-
trative Law Judge’s findings that those signs violatéd Sec. 8(aX1) of the
Act. In addition, in accordance with the General Counsel’s unopposed
request, we have corrected”certain typographical-errors in the ‘Adminis-
trative Law Judge’s Decision, and those errors will'be corrected in*the
‘published volume.

261 NLRB No. 178
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-and pervasive vio-

labor: practices>were outrageous and :
' of thesAct. The

latiqns"‘fbf “Section

ceptions contending
Judge erred by failing
lated” Section: 8(a)(3) and:
22; 1977,% by unlawfu
ployees who had ‘bee
practice strike-and " that : : /
Judge further erred by failing to find that Respond-
ent’s unlawful conduct warranted the-issuance of a
bargaining: orde SRR AT e T BRI
As found by thé Administrative: Law Judge,
record establishes that in late' March ‘or’early April
the Union began an organizational campaign-at-Re-
spondent’s New Jersey plant. In response thereto,
Respondent’s officials’ émbarked upon a course of
conduct designed ‘to intimidate and undermine. its
employees’ support for the Union.“As detailed ‘in
the - Administrative® Law Judge’s Decision, Re-
spondent’s officia olated the Act-on numerous
ooccasions” by~ promising ~ benefits to “its employees
and by threaten employees with a loss of
benefits and ‘threatening plant closure and other ad-
verse’ consequence he employees supported or
sought assistance ‘from’ the Union. In ‘response to
these serious unfair labor practices; the Union; with
substantial employ: pport,; commenced-a- strike
‘on April 11. The Administrative Law Judge found,
and we ‘agree, that’ the strike was-in response to
Respondent’s numerous ‘unfair labor practices and
‘hence that from its inception it was an unfair labor
practice strike B IR
On April 20, Respondent sent mailgrams'to each
of its striking employees, stating as follows:-— -
We have called you repeatedly to return to
“your job, despite your promises to do 5o,

find that Resp
1)iof

~ lence, employees f
~ you report f
at your - regular. startin
deemed to have voluntarily quit

We agree with the Administrative Law Judge’s
violated Section 8(a)(1)
[ the Act 1 “threatening the strikers
with. discharge if they -continued. to exercise their
protected concertéd right to engage in a strike pro-
testing. Respondent’s. unfair ices. o
The- General-

by failing to find -t} _April ilgram..
violated Section 8(a)(3) and(1) of the Act by un-
lawfully terminating the siriking employees because

4 Unless otherwise indicated, all dam hereaﬁerreferto 1977 \
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of their involvement. in protected concerted .activi-
ty. We agree.® Initially, ‘we ‘note that the clear lan-
guage of the mailgram establishes Respondent’s-in-
tention to terminate the strikers because of their-in-
volvement in strike activities.® Further, if the:strik-
ers had any. doubts as to their employment status
after April .22, Respondent’s: subsequent “conduct
clearly established :that-they had in fact been. dis-
charged. on- April 22. Thus; Respondent admitted
that it deemed.its striking employees to have quit
their jobs -when they did.not report for work in:re-
sponse to the mailgrams. In addition, on June .9,
Respondent. sent its . striking employees a letter
which offered the employees reinstatement to their
former. jobs “if" they. unconditionally abandoned
the strike immediately. Finally, when the strikers
began. returning to_their jobs.in October and No-
vember, they were told that they were new hires
and. “new hires” was written on their timecards.
Accordingly, we find- that. Respondent’s April 20
mailgram was an unlawful attempt to break the
strike by conditioning the. strikers’ continued em-
ployment upon the abandonment of their protected
right to engage in an . unfair labor practice strike
and that.. Respondent . unlawfully discharged - its
striking employees on April 22 in violation of Sec-
tion 8(a)(3) and (1) of the Act.” ‘ .
_In view of our finding that the strikers were un-
lawfully discharged on April 22, we further find
that they were under no obligation to seek rein-
statement. As.set forth. in Abilities and Goodwill,
Inc., 241 NLRB 27 (1979), unlawfully discharged
strikers are treated in the same manner that other
discriminatorily discharged employees are treated;

s In its brief in response to the exception of the General Counsel and
the Charging Party Respondent contends that the complaint ‘does not
allege that the April 20 mailgram terminated the strikers in violation of
Sec. 8(a)3) and (1) of the Act and therefore the Board cannot now find
that the mailgram' violated Sec. 8(a)(3) and (1). Although Respondent as-
serts that it had no notice that the April 20 mailgram would be litigated
as a violation of Sec. 8(a)(3), the complaint specifically alleges that the
mailgram’ threatened” employees with discharge in violation “ of Sec.
8(a)(1), and other paragraphs of the complaint allege that other conduct
by Respondent violated Sec. 8(a}(3). Further, in its exceptions, Respond-
ent argues that the law and the interpretation of the facts now in the
record do not support the finding of a violation. Respondent does not
argue that it was precluded from adducing any exculpatory facts or that
it would have altered its-presentation -of the case in any manner.-Accord-
ingly, we find no merit to Respondent’s contentions since the issue was
fully litigated and all of the operative facts underlying the finding of an
8(a)(3) and (1) violation-are present in the record. Southern' Newspapers,
Inc., d/b/a-The Baytown Sun, 255 NLRB 154 (1981), and cases cited
therein at fn. 1. o ’

8 Even if we were to find that the language of the mailgram had cre-
ated an ambiguity regarding the strikers’ employment status, the burden
of the results of that ambiguity must fall on Respondent. Thus, viewing
the mailgram from the perspective of the striking employees, we find that
the mailgram conveyed the message that, if the employees did not aban-
don the strike and report to work by April 22, they would no longer be
in Respondent’s employ. Pennypower Shopping News, Inc., 253 NLRB 85

T Accurate Die & Manufacturing Corp., 242 NLRB 280 (1979),.and .Pen-
nypower Shopping News, Inc., supra..: : i

pay obligation. T discharg
gers a backpay' obligation where through its words
and/or action an employer causes: its “employees
reasonably  to believe “that ‘they had- been dis-
charged or that their continued employment status
was questioniable;i because of their: patticipation in
protected concerted activity 78 Accordingly,

;‘r’,l\'l’,erdus,fazi, of
promises to remedy the same; g ,
benefits_to.employees; . creating the impr
surveillance; - the  failure to  give:-timely re
ment to 36 unfair labor practice striker :
outright discharge and refusal einstate. 16 other
unfair’ labor’ practice strikers:-We ‘agree withthe

mie; grants of nusherGus
on of

Administrative Law Judge’s findings of violations
and . with: his :conclusipnﬂ: that - those: unfair :laber
practices committed- during’ the critical preelection

ent

period constituted objectionable conduct suffici
to warrant setting aside the election. -
" The Administrative Law Judge “furth

tices .were. S0
“outrageous” and “‘pervasive” as to fall within:the
first category of unfair labor practice cases’ de-
scribed in-N.L.R.B.-v. Gissel Packing: - 95
USS. 575, 613-617 (1969). In sum, the Administra-
tive Law Judge found that Respondent’s conduct
presented the  “exceptional”- case where the: coer-
cive effect of the unfair labor practices “cannot be
eliminated by the application of traditional reme-
dies, with the result that a-fair and reliable election
cannot be had.” Although the Court indicated in
Gissel that a first- category case justified the issu-
ance of a remedial bargaining order “without need
of inquiry into majority status on. the basis of cards
or otherwise,”? the Administrative -Law. Judge

that Respondent’s . unfair - labor pra

¢ Pennypower Shopping News, Inc., supra at 85.. o ;

® In addition, as set forth, above,.we have: further found that Respond-
ent_violated Sec. 8(a)(3)..by. its mass discharge of strikers on April 22,
A T

10 The Gissel .opinion .described two. other_categories of unfai
practices cases. The second, category consists of “less extraordinary case

gt o e T




ion. had failed to. establrsh that it

,rageous and pervasrve, ’
"declmed to issu€'a bargalnlng‘ -order because the

ing order in exceptlonal cases where a respond-
' ; ,“outrageous -and..‘‘pervasive” unfair- labor
_practices ellrmnated any reasonable possibility. of
holding a free and uncoerced election. According-
ly, the court remanded the case and directed the
‘Board . to - consider - whether a. bargaining order
should issue in that case. The Board accepted the
remand and in a Supplemental Decision and Order
found that the respondent’s outrageous and perva-
sive. unfair labor practices had ‘“‘completely fore-
closed the possibility of a fair election”!® and that
therefore, even though the union had failed to

marked by less pervasive practices which nonetheless still have the tend-
ency to undermine majority strength and impede the election processes”
The Court expressly. approved the Board's use of a remedial bargaining
order in second category ‘cases where the union at one time had majority
support and “the Board finds that the possibility of erasing the effects of
past practices and of ensuring a fair election (or a fair rerun) by the use
of traditional remedies, though present, is slight and that employee senti-
ment once expressed through cards would, on balance, be better: protect-
ed by a bargaining order.” The.third category of unfair labor practices
described in Gissel consists of “minor or less extensive unfair labor prac-
tices, which, because of their minimal impact on the election machinery,
will not sustain a bargamlng order.” 395 U.S. at 613-615.

11 In the plurality opinion which became the basis of the Board’s
Order, former Members  Murphy ‘and ‘Truesdale recognized “that the
Board “may” have the authority to issue a bargaining order in the ab-
sence of a card majority, but judged that the facts of that case did not
warrant such an order. Former Member Penello, concurring and dissent-
ing, concluded that the Board lacked the authority to issue a bargaining
order where a union had been unable to obtain a card majority. Then
Chairman Fanning. and Member Jenkins, concurring and dissenting,
found that the Board possessed the authority to issue such a bargaining
order in appropriate circumstances, and further found that a bargaining
order was warranted in the circumstances of that case. .

12 633 F.2d 1054 (3d Cir. 1980).

13 257 NLRB 772, 775 (1981).
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ees. Almost rmmedrately 'thereafter, Respondent’
officials. embarked  upon a.co f .conduct:de-
signed. to- intimidate. .and. undermine its employees’
support for the: Umo Thus, Ain early Apnl e-

meetings were he]d pnor,‘toc he strrke, durmg the
strike, and dunngy,the post-strike period: up & 1

meetlngs and-on numerou voccasrons,ﬂ Res nde
executive and lower ranking supervnsors threatened

creased..or Nnew, yenefits, o11c1ted gnevances, and
made 1mp11ed and:explicit.-promises . {o..remedy
those .grievances In additi Respondent mterro-

Wrthm several; ays of Apnl 4, the date
spondent: began . its- unfair. labor practices,:a: group
of employees (25-30) appeared. at the:union - hall
and requested:the return-of their s1gned authonza-
tion cards because they.:feared. losmg their -j

The employees explained to the union agen that
Respondent, had.:threatened - plant..closure;: dis-
charges, loss of benefrts and .other. ‘dire.-conse-
quences if they continued to support the Union.
The union officials responded- that such-conduct
violated the National Labor Relations Act and that
the employees, couldpstnke in. protest of Respond-

sponded enthus1astrcally to the suggestion..of .a
strike, and on Apnl 11;-the Unlon, w1th substantral

14 Then Charrman Fanmng 1 Member Jenkins adhe.red 10 theu' posi-
tion, as set forth in the ongmﬂ Decision and Order in that proceeding,
that the Board possesses ‘the authority to issuc a-nonmajority. bargaining
order. Member Zimmerman respectfully recognized the Third Circuit’s
decision as binding upon the Board for the purpose of deciding that case.

15 The ‘meetings were unprecedented “and - were a marked ‘départare
from Respondent’s past practice; addmonaﬂy, the manner ia: which:the
meetings were conducted .attempt . to - solicit : employee
grievances and _indicated grievances would be satisfied, We
agree with: the Administra 'w*Judge that® such conduct vrolated
Sec. 8(a)(1) of the Act.:. T TR E AN S 3
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employee support;: commenced- a strike ‘action. 'As
indicated previously, we have found: that the strike
‘was-an unfaif labor-practice ‘strike from’its “incep-
tion until its cessation on'September 23. ~
“In response to the strike,’ Respondent escalated
its'campaign of unfair labor practices. As set forth
earlier; ‘Respondent ‘threatened to discharge strikers
and, on" April 22, it carried out its threat and. -
lawfully* terminated all of the unfair labor practice
strikers because of their involvement in protected
concerted activity. In addition, Respondent repeat-
ed its threats of discharge and plant ‘closure on a
number - of occasions during the course of the
strike. Respondent’ also - interrogated - employeés
about ' their union’ activities, and by interrogations,
statements, and videotaping of the strike action,
Respondent “created the impression that the em-
ployees’ union - activities were under surveillance.
At the same time, Respondent offered increased
benefits and better- working conditions to ‘nonstrik-
ing employees. When a number of strikers attempt-
ed'to return to their jobs, Respondent treated them
as new employees‘and required them to sign’ papers
waiving their Section 7 rights. The employees,
however, refused ‘to return to' work under ' those
unlawful conditions, and'Respondent again violated
the Act by treating them as if they had abandoned
their'employménf;":'_*f R
When the Union called an énd to the strike and
unconditionally ‘requested Respondent to" reinstate
immediately the discharged strikers, Respondent in-
stituted “a" discriminatory reinstatement policy and
again violated Section 8(2)(3) of the Act. Thus, in-
stead of offering the: discriminatorily - discharged
strikers © immediate * reinstatement,  Respondent
slowly reinstated the discharged strikers over a6
week period while continuing to employ its strike
replacements.” Further;" when the discharged - strik-
ers were reinstated, they were treated as new hires
and were not permitted to retain their seniority
which entitled them to better working conditions,
privileges, and benefits. Respondent also refused re-
instatement to a number of discharged strikers, al-
legedly because of their involvement in strike mis-
conduct. We agree with the Administrative Law
Judge that Respondent did not have a reasonable
basis for believing that these strikers had engaged
in strike misconduct and that refusal to offer them
reinstatement violated Section 8(a)(3) of the Act.
Finally, in November, Respondent discharged. .a
previously reinstated striker because of his prior-in-
volvement in the strike and, after the election, Re-
spondent discharged two other previously reinstat-
ed strikers because of their support for the Union.
As the election date neared, Respondent intensi-
fied its unlawful activity. Respondent continued to

‘election 'Respondent

the plant‘and move to Hong Kong '
throughout the

and hallways.:

In United:

nd have a lasting coercive impact on
, yees.' ™ Respondent " discharged all 'unf:
labor practice strikers ‘within 3 weeks of "lea
about the Union’s nascent organizational camp

; inmistakable message that loss of em
ployment was the price to be exacted for the exer
cise of Section 7 rights. In subsequent months, Re-
spondent reinforced and embellished this coercive
message by repeatedly. threatening _discharge, . by -
discriminatorily refusing reinstatement to-some dis-
charged strikers, by discriminatorily d laying rein-
statement of other. strikers, by discriminatorily - dis-
charging reinstated " strikers, and by repeatedly
threatening plant closure in retaliation ‘against -the
Union’s. campaign. Moreover, these- unfair ‘labor

»° 257 NLRB at 775. In‘addition 0" focusing on’ repetition ‘of specific
unfair labor ‘practices ‘within @ single ¢dsé; the Board notad | that recidi-
vism is'an important ‘element'to be ‘weighed: It is‘not, ‘hiowever, a préreq-
uisite 10 placing ‘an’emplover’s conduet ini‘the first Gissel category: In'the
instant case, there is'no ‘evidence thaf Resporident engaged i unifair Tabor
practices predating those described sbove: ~ © - - - iy

17 See, e.g., United Dairy 11, supra at 774; and cases cited ‘there. -
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practices were only the most serious among the
many committed by Respondent.!8

Respondent’s unlawful conduct carried its coer-
cive message to every employee in the relatively
large unit. Respondent’s highest executive officials
openly committed many unfair labor practices, en-
hancing the impression of a centrally coordinated,
companywide plan to deny employees their Section
7 rights and increasing the likelihood that all em-
ployees would understand and credit any threats
made. In addition, officials at all levels of Respond-
ent’s managerial hierarchy utilized mass communi-
cations with employees to insure maximum dissemi-
nation of unlawful threats, solicitation of griev-
ances, and promises of benefits.

Finally, both the repetition and timing of Re-
spondent’s unfair labor practices exacerbated their
long-term coercive impact. The chilling effect on
employee rights of a single discharge or threat of
plant closure is difficult enough to erase. Several
repetitions of these and other violations of the Act
multiply the strength and duration of the impres-
sion left on employees. The same multiplier effect
results: from the manner in which Respondent
timed its unlawful conduct—i.e., swift and severe
initial retaliation against the Union’s organizational
efforts, a lengthy campaign of unfair labor prac-
tices, an increase in violations as the election
neared, and two unlawful discharges even after the
election. JIn moment and duration, the timing of
Respondent’s unfair labor practices underscored its
enduring resolve to oppose unionization by any
means and deeply imprinted on employee memories
the drastic consequences of seeking union represen-
tation.

It is clear from the foregoing that this case is the
“exceptional” type envisioned in Gisse/ which war-
rants the issuance of a remedial bargaining order
“without need of inquiry into majority status on
the basis of cards or otherwise.” We find that nei-
ther our traditional remedies nor even our extraor-
dinary access and notice remedies can effectively
dissipate the lingering effects of Respondent’s mas-
sive and unrelenting coercive conduct. By this con-
duct Respondent has foreclosed any possibility of
holding a fair representation election. Under these
exceptional circumstances, we find that a remedial

18 Even under the dissenters’ view that we are precluded from consid-
ering whether Respondent’s mailgram unlawfully discharged the striking
employees on April 22, the coercive impact of the mailgram’s threat to
discharge remains virtually the same. Moreover, even in the absence of
the April 22 discharge finding, Respondent’s numerous unfair labor prac-
tices reached the highest level of severity. Compare The Sinclair Compa-
ny v. NLR.B., 395 US. 575 (1969), a case consolidated with Gissel for
consideration by the Court. In Sinclair, the respondent’s president unlaw-
fully threatened all employees with plant closure on five separate occa-
sions during an organization and election campaign. The Court indicated
that these five 8(a)(1) violations alone were sufficiently “outrageous” and
“pervasive” to warrant classification in the first Gissel category.

bargaining order is the only way to restore to em-
ployees their statutory right to make a free and un-
coerced determination whether they wish to be
represented in collective bargaining by a labor or-
ganization. Anything short of a bargaining order
would deny employees that right which has been
the hallmark of national labor policy.for nearly five
decades. ‘

We categorically reject our dissenting col-
leagues’ arguments that . either the Act or Board
policy bars issuance of a nonmajority bargaining
order in this case. Their view of the Board’s reme-
dial authority lacks any direct judicial support®
and errs by focusing so narrowly and abstractly on
the principle of majority rule. That principle is, un-
questionably, an important feature of the Act, but it
has never been interpreted as standing in. supreme
isolation from the Board’s other statutory policies
and purposes.2©

Furthermore, we reject our colleagues’ assertion
that their position best protects the principle of ma-
jority determination. Neither they nor we can state
with complete certainty whether a majority of Re-
spondent’s employees actually desired representa-
tion by the Union prior to the onset of Respond-
ent’s unfair labor practices. Neither they nor we
could predict with total certainty the outcome of
the Union’s organizational campaign if Respondent
had not repeatedly and illegally interfered. The
record reveals only that approximately 46 percent
of the employees had at one time openly expressed
their support for the Union by signing authoriza-
tion cards.2! There is no indication of the degree
of antiunion sentiment among the employees at that
time. *Of paramount significance, however, is the
fact that, but for Respondent’s unlawful conduct,
its employees would have had the opportunity to

1® Reviewing judicial precedent, the Third Circuit stated in United
Dairy that “Although several commentators have observed that the
[Gissel}] Court did not specifically endorse the issuance of bargaining
orders in the absence of a card majority, virtually every court that has
discussed the issue has stated that a bargaining order may be issued in the
absence of a card majority.” 633 F.2d 1054, 1066, and see cases cited
there. Although the D.C. Circuit indicated some reservations about the
propriety of a nonmajority bargaining order in Teamsters Local 115, a/w
International Brotherhood of Teamsters, Chauffeurs, Warehousemen and.
Helpers of America [Haddon House Food Products, Inc. and Flavor Delight,
Inc.] v. NL.R.B., 640 F.2d 393 (1981), cert. denied 102 S.Ct. 141, 92 LC
9 13,018 (1981), it expressly reserved from deciding the issue. See also
Local 57, International Ladies’ Garment Workers’ Union, AFL-CIO
[Garwin Corporation] v. N.L.R.B., 3714 F.2d 295 (D.C. Cir. 1967); New
York Hotel and Motel Trades Council [F.W.LL. Lundry Bros. Restaurant,
Inc.] v. N.L.R.B., 613 F.2d 552 (D.C. Cir. 1982).

20 See, e.g., N.L.R.B. v. Gissel Packing Co., supra; NL.RB. v. A. J.
Tower Co., 329 U.S. 324 (1946); Franks Bros. Co. v. NL.R.B., 321 U.S.
702 (1944); Pinter Bros., Inc., 227 NLRB 921 (1977); Piper Industries, Inc.,
Plastic Products Division, 212 NLRB 474 (1974).

21 We have not resolved the challenges.to each and every authoriza-
tion card or to the eligibility of every voter because no resolution was
necessary to decide the ‘issues presented here. It is clear, however, that
the figures set forth by the Administrative Law Judge in fn. 501 of his
Decision are at least accurate approximations.
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express openly their opinions about unionism and
to resolve the representation debate by making a
free and uncoerced majority choice in a Board-
conducted election. Respondent, by the massive
and numerous violations discussed above, has de-
stroyed any opportunity for free and open debate
of the representation question. Our dissenting col-
leagues attempt to cloak their tolerance of Re-
spondent’s actions in a defense of majoritarian prin-
ciple. We reject that masquerade. It is they, not
we, who accept and perpetuate Respondent’s
denial to employees of their right to determine for
themselves whether or not to be represented.

We remain convinced that the correct view of
Gissel, including the proper exercise of the Board’s
remedial authority, and the most effective applica-
tion of majoritarian principles is that expressed by
then Chairman Fanning and Member Jenkins in the
original United Dairy Decision, endorsed by the
United States Court of Appeals for the Third Cir-
cuit, and followed by the Board in United Dairy I1.
Specifically, in the exceptional Gissel category |
case, we find that the risk of imposing a minority
union on employees for an interim remedial bar-
gaining period is greatly outweighed by the risk
that, without a bargaining order, all employees
would be indefinitely denied their statutory right to
make a fair determination whether they desire
union representation. “There is, after all, nothing
permanent in a bargaining order, and if, after the
effects of the employer’s acts have worn off, the
employees clearly desire to disavow the union,
they can do so by filing a decertification petition.”
N.L.R.B. v. Gissel, supra at 613,

Whether or not we order bargaining, the em-
ployees, as even the dissent must admit, will have
lost their right to select a bargaining representative
by virtue of the employer’s unfair labor practices.
We recognize that the right to reject representation
must be balanced against the right to select repre-
sentation. As the Supreme Court has said of the
analogous conflict between organizational and
property rights, “Accommodation between the two
must be obtained with as little destruction of one as
is consistent with the maintenance of the other.”22
Accordingly, a remedial bargaining order, rather
than the remedies advocated by the dissent, best
vindicates the employees’ right of self-determina-
tion. No other remedy will as quickly and effec-
tively provide the opportunity for employee free
choice which the Act mandates us to protect.

Moreover, in concluding that a bargaining order
is warranted here, we note that the risk of even
temporarily contravening the wishes of an employ-
ee majority is lessened by the Union’s quondam

22 N.L.R.B. v. Babcock & Wilcox Co., 351 U.S. 105, 112 (1955).

card showing of support from approximately. 46
percent of Respondent’s employees. Even after
bearing the brunt of Respondent’s misconduct for
nearly 9 months, approximately one-third of par-
ticipating voters still cast ballots for the Union. Ac-
cordingly, we find that here, as in United Dairy, a
reasonable basis exists for concluding that the
Union would have enjoyed majority support but
for Respondent’s unfair labor practices.

We would not, however, necessarily withhold a
bargaining order in the absence of a close election
vote, a high majority percentage card showing, or
any other affirmative showing of a reasonable basis
for projecting a union’s majority support. The criti-
cal predicate to issuance of a nonmajority bargain-
ing order is the Board’s finding, based on the fac-
tors previously enumerated, that an employer’s un-
lawful conduct fits the Gissel/ category 1 descrip-
tion.23 A bargaining order to remedy conduct in
this category may well be warranted ‘“without
need of inquiry into majority status on the basis of
cards or otherwise.” This statement by the Gissel
Court implicitly presumes that, in the absence of
unfair labor practices, the issue of union representa-
tion remains in reasonable doubt and subject to the
persuasive forces of employees exercising their
Section 7 rights until employees definitively reject
representation by failing to give majority support
to a union in a fair election. Accordingly, if an em-
ployer’s “outrageous” and “pervasive” unfair labor
practices have completely foreclosed the possibility
of a fair representation election, the Board will
issue a nonmajority remedial bargaining order be-
cause it is the only effective means of restoring em-
ployees’ representational rights.

Finally, we note that Respondent commenced its
unlawful campaign on April 4, 1977, by threatening
plant closure and loss of benefits if its employees
supported the Union. In accordance with our es-
tablished practice,2* and in order to prevent any
intervening unilateral changes from going unreme-
died, we shall impose the bargaining obligation on
Respondent as of April 4, 1977.

AMENDED CONCLUSIONS OF LAW

Insert the following as Conclusion of Law 4:

23 Contrary to Member Hunter’s dissenting opinion, we perceive no
great difficulty in objectively distinguishing the *“exceptional” Gissel cate-
gory 1 case from cases involving less serious unfair labor practices. Com-
pare the instant case with United Supermarkets, Inc., 261 NLRB No. 179,
issued this same day, wherein the Board has found a nonmajority bar-
gaining order inappropriate.

24 See Beasley Energy, Inc., d/b/a Peaker Run Coal Company, Ohio Di-
vision #1, 228 NLRB 93 (1977). For the reasons expressed in his concur-
ring opinion in that case, in addition to the fact that this order is remedial
only, Member Fanning would make the bargaining order prospective
only.
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s By unlawfully d1scharg1ng its striking’ em-
ployees on April 22, 1977; and by failing and refus-
ing ‘to timely reinstate’ the employees listed in Ap-
pendix B; by unlawfully: discharging its striking
employees ‘on April:22;:1977, and by failing and re-
fusing to reinstate at-all the employees listed in Ap-
pendix-C; and by subsequently discharging and fail-
ing - and. ' refusing . to: reinstate - Ruby. Toomer,
Carmen Sagardia, and Jose Santiago, all because
they had engaged:in-union or -other. protected con-
certed activity, with: the ‘intent to discourage unit
employees from. engaging.in protected concerted
activity Respondent has engaged in unfair practices
in: violation of Section 8(a)(3) and (1) of the Act.”

ORDER

Pursuant to Sectlon 10(c) of the Natlonal Labor
Relatlons Act, as amended, the National Labor Re-
lations Board adopts. as its Order the recommended
Order of the Administrative Law Judge, as._modi-
fied below, and hereby orders that the Respondent,
Conair Corporatlon, Edlson, New Jersey, its offi-
cers, agents, successors, and assigns, shall take the
action set forth in the sald recommended Order, as
s’, modlﬁed ;25

10 Substltute the follow1ng for paragraphs 2(a)

and (b):
" “(a) Offer the dlscharged unfair labor practice
strikers listed in Appendlx C, and Ruby Toomer,
Carmen Sagardia,” and Jose' Santlago, immediate
and full reinstatement to their former positions or,
if these positions are no longer available, to sub-
stantially equivalent positions without prejudice to
their seniority or other rlghts and pr1v1]eges prevr-
ously enjoyed.” - :

“(b) Make the employees listed in Appendrx B,
the dlscharged unfair labor practice strikers in- Ap-
pendix C, and the subsequently discharged employ-
ees Ruby Toomer; Carmen Sagardia, and Jose San-
tiago whole for any loss of pay which they may
have suffered by reason of the discrimination
against them by payment of a sum of money equal
to the amount they normally would have earned as
wages from the date of their discharge to the date

25 In setting forth his recommended -order, the Administrative Law
Judge noted that the nature and extensiveness ‘of Respondent’s unfair
labor practices rendered the Board’s conventional remedies insufficient to
dissipate the effects of Respondent’s outrageous and pervasive conduct.
In fn. 480 of his Decision, however, the Administrative Law Judge indi-
cated that certain provisions of his recommended Order would be appli-
cable only so long as an appropriate certification did not issue. We agree
with the Administrative Law Judge’s analysis that an extraordinary
remedy is needed to dissipate the effects of Respondent’s unlawful con-
duct: However, we find no reason to limit ‘any of the provisions of the
Order because of the issuance of a certification or because we have issued
a bargaining order. Accordingly, in adopting the Administrative Law
Judge's recommended Order, as modified, we do not adopt his fn: 480.
See the Supplemental Decision and Order. in United Dairy Farmers Coop-
erative Association, 257 NLRB 772. ‘

(1962))“”
2. Insert the fol 2 '
_*(m) Upon emand recognize Local 22, Intérna- '

Garment Workers Umon, AFL—

ees 1ncluded ‘in’ the unit found appropnate in Case
22- RC-71]9 and bargam w1th that Umon in: good

IT IS FURTHER ORDERED that the petltlon in Case
22—RC—7] 19 be"*and 1t hereby 1s, dlsmrssed ot

CHAIRMAN VAN DE , WATER concumng in- part
and dlssentmg in part., Fad e

I cannot join my. colleagues in 1ssu1ng a bargam-
ing order in violation of the majority rule principle
which lies at  the heart of the statutory scheme and
our - democratic . soc1ety Rather, 1 agree ‘with
former Member Penello that the. “[h]oldings: of the
Supreme Court; the. plaln words of thestatute,.and
its legislative. hlstory . . establish that the Board’s
remedial authority is limited by the majority: rule
doctrine.”27 But even if the-Board did not lack the
requisite statutory authonty, I :could not concluée
that employee free choice is best effectuated by im-
posing a labor organization upon employees. with-
out- their. consent.. Recognizing that the Board’s
conventional remedies are not adequate to insure
that a second election would be conducted in an at-
mosphere free from the coercive effects of Re-
spondent’s egregious misconduct,- I join .my col-
leagues in granting extraordinary remedles other
than a bargammg order 28

26 With respect to the’ backpay involved, Member Jenkins would com-
pute the interest in accordance with the formula set forth in his partial
dissent in Olympic Medical‘Carpbm‘n?on, 250 NLRB- 146 (1930)--

27 United Dairy Farmers Cdopemtik Association, 242 NLRB 1026, 1038
(1979) (Member Penello; concurring in ‘part and dissenting ‘in’ part),” re-
manded 633 F.2d 1054 (3d Cu' 1980), decrsnon on remand 257 NLRB 772
(1981).

28 With regard to the merits, T agrée with all but ‘one of the’ ma]ontys
unfair labor practlce findings. For ‘the reasons stated by Member Hunter
in’ his separate opinion, 1 beliéve that-the issue of whether Respondent
unlawfully dlscharged lts strikmg employees was not fairly and fully iti-
gated.

: Cormmwd
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In the United Dairy case, former Member Pen-
ello stood alone, as he was the only one who con-
cluded that the Board lacked the statutory authori-
ty to issue a bargaining order in favor of a union
that never commanded majority support. His sepa-
rate opinion is too lengthy to quote in full and too
well stated to summarize effectively. Suffice it to
say that I subscribe fully to the views expressed in
parts I and II of his opinion. In part I, former
Member Penello analyzed the Supreme Court’s de-
cision in N.L.R.B. v. Gissel Packing Co., Inc., 395
U.S. 575 (1969), and concluded that “even under
the interpretation of Gisse/ most favorable to [his
colleagues], all that can fairly be said is that the
Court left open the issue of whether the Board has
the statutory authority to issue a bargaining order
in the absence of a showing that the union ever en-
joyed majority support.” Former Member Penello
discussed that issue fully in part 1I of his opinion.
On the basis of his review of the statute’s provi-
sions, particularly Section 9(a), the Act’s legislative
history, and interpretative Supreme Court deci-
sions, he reached the conclusion, with which I
completely agree, that “if a labor organization is to
become a bargaining representative ‘in the absence
of a showing of majority support, the decision must
be made by Congress, the body which constructed
the Act with the majority rule principle as its foun-
dation.”

On petitions for review and cross-application for
enforcement, the Third Circuit held in United
Dairy that “the Board has the remedial authority to
issue a bargaining order in the absence of a card
majority and election victory if the employer has
committed such ‘outrageous’ and ‘pervasive’ unfair
labor practices that there is no reasonable possibil-
ity that a free and uncoerced election could be
held.” 633 F.2d at 1069. The court left open the
issue of whether the authority exists even ‘“when
there is no reasonable possibility that the union
would have attained an election majority but for
the action of the employer,” stating that in United
Dairy, where the union lost the election by only
two votes, “a reasonable possibility exists.” Id. at
footnote 16.

With regard to the extraordinary remedies short of a bargaining order
imposed by my colleagues, I note that these measures were recently
upheld, with one modification, by the District of Columbia Circuit.
Teamsters Local 115, a/w International Brotherhood of Teamsters, Chauf-
Sfeurs, Warehousemen and Helpers of America |Haddon House Food Prod-
ucts, Inc. and Flavor Delight, Inc.] v. N.L.R.B., 640 F.2d 392 (1981), cert.
denied 102 S.Ct. 141, 92 LC ¥ 13,018 (1981). The court disagreed with
the provision requiring that the notice be read by the respondent’s owner
and substituted “a responsible officer of Respondent.” With this modifica-
tion, 1 join in granting the extraordinary remedies in this case. In my
opinion, a reading of the notice by a responsible officer other than Re-
spondent’s owner may be more effective because the latter is more likely
to demonstrate, by inflections and facial expressions, his disagreement
with the terms of the notice.

The Third Circuit acknowledged that the issue
before it was “not specifically reached” by the Su-
preme Court in Gissel, 633 F.2d at 1056, and that
the Court’s description in Gisse! of category | cases
is subject to varying interpretations. 633 F.2d at
1065-66. The Third Circuit also recognized that in
all post-Gissel cases discussing the issue the union
had attained majority status and therefore ‘“the
courts have not been confronted precisely with the
factual situation of this case.” 633 F.2d at 1066.
Consequently, the Third Circuit found it necessary
to analyze the Gissel reasoning in detail.

According to the Third Circuit, “[t]he rationale
adopted by the Supreme Court suggests that the
mere absence of . . . majority support does not in
itself preclude the issuance of a bargaining order
by the Board.” 633 F.2d at 1068. The Third Circuit
regarded as more significant the fact that in United
Dairy, as in Gissel, employer unfair labor practices
seriously tainted the election process. “Just as a
card majority could provide a better basis for test-
ing employee preferences, so in this case may a
bargaining order better further overall employee
sentiment when the union has not secured a card
majority and the employer has seriously under-
mined the validity of a union election.” Id. Without
such an order, the court concluded, “the underly-
ing goal of the Act” of majority rule would be un-
dermined because unions which would have pre-
vailed in a free election would be deprived of rep-
resentative status merely because of the employer’s
wrongful conduct. Id. Finally, the court empha-
sized that the authority to issue a nonmajority bar-
gaining order was necessary to deter illegal acts
and considered this authority analogous to the
Board’s authority under Franks Bros. Co. wv.
N.LR.B.,, 321 U.S. 702 (1944), and subsequent
cases, to compel an employer to bargain with a
union whose majority was dissipated after the com-
mission of the unfair labor practices.

Although I recognize that this case could be ap-
pealed to the Third Circuit, I must respectfully ex-
press my disagreement with the court’s decision be-
cause it conflicts with the clear terms of the statute
and it misconstrues Supreme Court precedent. In
analogizing the issuing of a bargaining order in the
United Dairy case to the issuing of such an order in
Gissel, the court overlooked a fundamental differ-
ence between the two cases. In Gissel, the Supreme
Court emphasized that a bargaining order would
serve “to re-establish the conditions as they existed
before the employer’s unlawful campaign.” 395
U.S. at 612. This principle that Board remedies
should restore the starus quo ante is well estab-



i . CONAIR CORPORATION 1197

lished.2® Unlike the situation in Gissel, the union in
United Dairy never achiéved 'majority status and
thus a bargaining order would not restore the status
quo ante.3° Rath “court speculated over the
likelihood that thé emp]oyees ‘would have chosen
the union to represent them in the absence of the
employer’s extensive ‘unfair labor practices. Such
speculation on' the part of the court does not com-
port with the statutory requlrement of Section 9(a)
that unions in fact be “desrgnated or selected” by a
majority of emp]oyees

It appears that the court was concerned with the
far-reaching 1mphcatlons of the doctrine it an-
nounced. For it limited its holding to cases where
there is “a reasonable possibility” that the union
would have attained ma_]onty status “but for” the
employer’s unfair labor practices, and left open the
question of whether the Board would have the au-
thority to issue a. bargammg order “when . . . no
[such] reasonable possibility” exists.2! There are
two basic problems with this suggested distinction.

First, a “reasonable poss1b111ty” standard finds
absolutely no support in Gissel. As the Third Cir-
cuit itself indicated earher in its opinion,32 under
its interpretation of category 1 of Gissel, the only
requirement is that. the emp]oyers unfair labor
practices be so “outrageous” and ‘‘pervasive” that
a fair election cannot. be had. If the court’s inter-
pretation is correct,®3 then once it is shown that
the employer’s unfair labor practices have eliminat-
ed the possibility of holdlng a fair election, a bar-
gaining order should issue, even if the union ob-
tained cards from .only one, or for that matter
none, of the employees...@ . .

Second, a standard of “‘reasonable possibility”
will not safeguard employee rights in cases such as
this. In the law review article cited by the court
advocating the “reasonable possibility” standard,
the author suggested that the risk of imposing &
union on nonconsenting employees would be mini-
mized if the union were required “to demonstrate
that a substantial proportion—say, thirty per cent—
of the employees had signed membership cards
prior to the commission of the unfair labor prac-
tices.” 34 However as former Member Penello has

29 E.g., Phelps Dodge Corporanan v. NLRB, 313 US. 177, 194
(1941),

30 The court’s reliance on the Franks Bros. lme of case law is also mis-
placed, as in those cases the Board’s authority to issue a bargaining order
is likewise derived from the principle of restoring the starus quo ante.

31 In this regard, the court cited, inter alia, Professor Bok’s article,
“The Regulation of Campaign Tactics in Representation Elections Under
the National Labor Relations Act.” 78 Harv L. Rev. 38, 138-139 (1964).

32 $33 F.24 at 1066. -

331 agree with former Member Penello that it is not. See part I of his
separate opinion. 242 NLRB at 1039—40

34 Bok, supra at 138." *° i

pointed out, the same- 30-percent showing. is:re-
quired by the Board as a minimum before “it' will
conduct an election, and: “we know for a‘ fact that
employees: vote against collective representation-in
more than' half of all cases (43  NLRB: Annual
Report 266-267 (1978)).”25 Even if this figure only
roughly approximates true employee: sentiment' in
cases involving aggravated unfair ldbor practices
and the absence of a prior- showing of majority
status, the sacrifice of employee free choice result-
ing from issuing bargaining orders under these cir-
cumstances would be monumental indeed. In short,
a “reasonable possibility” standard ‘is no substitute
for the statutory requirement of majority support.

Finally, the validity of the Third Circuit’s United
Dairy decision has been called into question by the
only court to discuss it to date. In Haddon House,
supra, the District of Columbia Circuit, while find-
ing it unnecessary to resolve the issue, stated as fol-
lows with regard to the Third Circuit’s decision:
“We do not share that court’s confidence that the
Board’s authority ‘is so broad. > 640 F.2d at
397, footnote 7. The court contmued '

In an approprlate case this court may have
to confront squarely the dilemma raised by
Member Penel]o “This is not, however, a con-
frontation to be precipitated hastily, mvolvmg
as it does the danger of unjustifiably imposing
a bargaining representative against the will of
the employees. The free choice of the employ-
ees is best determined through the inexorable
logic of a secret ballot election. The Supreme
Court has recognized that “the election proc-
ess ha[s] acknowledged superiority in ascer-
taining whether a union has majority support,”
Linden Lumber Division v. N.L.R.B., 419 U.S.
301, 304, 95 S.Ct. 429, 431, 42 1.Ed.2d 465
(1974). Where employer misconduct has de-
stroyed the possibility of a free election, the
Court has approved the Board’s reliance on
authorization cards as “the most effective—
perhaps the only—way of assuring employee
choice,” Gissel, 395 U.S. at 602, 89 S.Ct. at
1934. But for a government body to bypass the
employees altogether, and impose a bargaining
representative merely on the basis of its own
assessment of the employees’ needs, would
pose a serious threat to employee freedom of
choice.

I agree with that court’s observations and share its
concerns.

35242 NLRB at 1043, fn. 65.

For the fiscal year ending September 30, 1980, unions won 45.7 per-
cent of the 8,198 conclusive representation elections the Board conduct-
ed. 45 NLRB Ann. Rep. 270 (1980).
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In conclusion, the decision issued by my col-
leagues today offends the congressional intent
clearly expressed in the statute and in the legisla-
tive history that bargaining representatives are to
be selected by the majority. In a larger sense, my
colleagues’ decision is alien to those values recog-
nized as uniquely American. When a governmental
body in Washington imposes upon its constituents a
labor organization not of their own choosing, we
have drifted far from this Nation’s democratic
ideals.

MEMBER HUNTER, concurring in part and dissent-
ing in part:

The question presented today is a simple one:
“Should the decision on whether a particular group
of employees will be represented by a collective-
bargaining agent be made by this Board, or should
it be made by the employees most immediately af-
fected by that decision?”” In my view, to state the
question in these simple terms, devoid of rhetoric
and obfuscation, is to point clearly the way to its
proper answer. Because the majority, acting against
precedent and logic, has reached the wrong answer
an has decided that this Board can, and should,
take from employees the right to settle for them-
selves the matter of a bargaining agent, I must dis-
sent.

At the outset I note that I share with the Chair-
man a deep concern that the course which the ma-
jority has charted for this Board is one that is pro-
scribed by the statute itself. In this connection I
commend a close reading of the opinion issued this
day by Chairman Van de Water in the instant
case.?® However, the question of a clear statutory
impediment to the issuance of a nonmajority bar-
gaining order aside, I am convinced that there are
important policy reasons that argue powerfully
against the majority’s attempt to break new ground
by eschewing the principle of majority rule and is-
suing a bargaining order where no majority status
has ever been demonstrated.

In the first place, I believe that the principle of
majority ruie is so much a part of established
Board policy and Board precedent, and looms so
large in the public’s understanding and acceptance
of this Board’s function in industrial life, that un-
dercutting that principle by issuing a nonmajority
bargaining order can serve only to diminish the
heretofore widely held public view of the Board as
an impartial agency that protects the employees’
right to choose under Section 7 of the Act, but
does not make that choice for employees.

38 See also former Member Penello’s partial concurrence and partial
dissent in United Dairy Farmers Cooperative Association, 242 NLRB 1026,
1038 (1979).

Nor am I concerned only that the public percep-
tion of this Board and its proper function will be
damaged. When all is said and done, it is the par-
ticular employees involved here who will have to
live with the Board’s selection of a bargaining rep-
resentative for them. And this selection has been
accomplished without benefit of an election or any
other clear and objective manifestation that the se-
lection of that representative reflects the wishes of
a majority of the employees. Of course, at the
heart of it, that is the fatal flaw in the approach en-
dorsed by the majority. Thus, in the absence of
clear evidence, they are reduced to speculating, hy-
pothesizing, and, at bottom, guessing about the sen-
timent of a majority of the employees. For my
part, speculation and guesswork are no substitute
for objective evidence of majority status and are
simply not a proper basis for imposing on employ-
ees a bargaining agent not of their choosing.

Nor am I persuaded by the contention that had
this Employer refrained from some unlawful act or
combination of acts these employees surely would
have registered their majority support for -the
Union. Given such circumstances, the argument
goes, we should not “reward” the wrongdoer, here
the Employer who has engaged in serious miscon-
duct, by merely applying our usual remedies. In-
stead we should “vindicate” employee rights by is-
suing a bargaining order i favor of the putative bar-
gaining agent who has been frustrated in its effort
to achieve clear majority status. Again, such an ar-
gument turns on pure speculation. Indeed, as most
observers of organizational campaigns no doubt
would agree, the outcome of such campaigns is un-
predictable at best, and they are subject to ebb and
flow in employee sentiment that as often as not has
little to do with conduct, lawful or otherwise, en-
gaged in by one of the parties.®™ Accordingly,
where there has been misconduct by an employer
but there has never been a clear showing of major-
ity support for the union, the majority grabs the
wrong end of the stick by asserting that only by
imposing a bargaining order in these cases can we
punish the wrongdoer and ‘“vindicate” employee
rights. If anything, such a “remedy” merely exacer-
bates the damage done to employees’ rights by as-
suming the critical fact of majority status and im-
posing the bargaining agent on employees who
might well have rejected representation even in the
absence of any employer misconduct.

All this brings me to a less obvious but equally
important consideration: What objective or indeed

37 Getman, Goldberg, Herman, “Union Representation Elections: Law
and Reality” (1976). See also Getman and Goldberg, “The Behavioral
Assumptions Underlying NLRB Regulation of Campaign Misrepresenta-
tions: An Empirical Evaluation,” 28 Stanford L. Rev. 263 (1976).
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subjective standard or standards will the Board ma-
jority now apply in determining whether the facts
of any particular case warrant application of a non-
majority bargaining order remedy? And, regardless
of the standard the majority settles upon today,
what is to prevent the current majority or some
like-minded majority of the Board in the future
from diluting those standards in cases down the
road, perhaps to the point where the exceptional
remedy of today becomes the commonplace
remedy of tomorrow?

As to the first question, I believe that the major-
ity itself concedes that it can devise no “bright
line” test for the application of a nonmajority bar-
gaining order remedy. Of course there are areas of
the law where standards and tests are difficult, per-
haps impossible, to formulate, and where, as a con-
sequence, the Board has found it necessary to fall
back on “all the surrounding facts and circum-
stances” or some similar approach. I submit, how-
ever, that generally the Board has fared better in
administering the Act and effectuating its purposes
when it has been able to establish and explicate
clear standards and guidelines. At least in these cir-
cumstances all parties understand that conduct
which violates the standards will trigger a particu-
lar finding and relief. 1 further submit that the
Board ought not to create new areas of uncertainty
and confusion over the standard to be applied and
the remedy that may be granted, particularly
where the remedy may itself be as potentially dam-
aging to employee interests as a nonmajority bar-
gaining order. Moreover, if recent experience with
circuit court criticism of our issuance of the usual
Gissel bargaining order is any guide,®® one cannot
be confident that, whatever the majority says about
its standards today, in practice those standards will
not be watered down with the passage of time.

Finally, my unwillingness to join in a nonmajor-
ity bargaining order should not be understood as
insensitivity to the serious misconduct which oc-
curred here or as a lack of concern for providing ¢
full and effective remedy. Thus, with cne excer-
tion,*® T join in the majority’s substantive findings

38 N.L.R.B. v. Arrow Molded Piastics, Inc., 653 F.2d 280 (6th Cir.
1981); N.L.R.B. v. Amber Delivery Service. Inc., 651 F.2d 57 (Ist Cir.
1981); Red Oaks Nursing Home, Inc. v. N.L.R.B., 632 F.2d 503 (7th Cir.
1980); Grandee Beer Distributors, Inc. v. N.L.R.B., 630 F.2d 928 (2d Cir.
1980); N.L.R.B. v. Jamaice Towing. Inc.. 602 F.2d 1100 (2d Cir. 1979
NL.R.E v. Western Drug, 600 F.2d 1324 (9th Cir. 1979); N.L.R.B. v. FPii-
grim Foods, Inc., 591 F.2d 110 (1st Cir. 1978); First Lakewood Associaies,
limited parinership, et al. v. N.L.R.B.. 582 F.2d 416 (7th Cir. 1978); Ker-
worth Trucks of Philadelphic, Inc. v. N.L.R.B., 580 F.2d 55 (3d Cir. 1978,

3% 1 do not agree with the majority that the Board should find tha:
Respondent unlawfully discharged striking emplovees by its April 2C
mailgram. The Charging Party filed charges with the General Counse!
zlleging that the April 20 mailgram violated Sec. 8(a)(1) of the Act &:
threatening to discharge employees because of their involvement in pro-
tected concerted activities and that the mailgram aiso violated Sec.
8(2)(3) of the Act by discharging the striking emplovees. However. thc

of violations. 1 also join my colleagues in granting
extraordinary remedies other than a bargaining
order. Indeed, I believe in the salutary effect of ex-
traordinary remedies in cases, such as the instant
one, involving flagrant and repeated violations of
the statute. However, unlike the majority, I am sat-
isfied that the extraordinary remedies which I join
in granting here are sufficient to provide an ade-
quate remedy for the wrongdoing in issue, while
ensuring that the right to choose guaranteed to em-
ployees under Section 7 of the Act is not trenched
upon by either this Respondent or the Board.

General Counsel issued a complaint alleging only that the April 20 mail-
gram violated Sec. 8(a)(1) by threatening employees with discharge, and
the complaint was not amended at the hearing to include the allegation of
an actual discharge. Consistent with the complaint allegations and the
record evidence the Administrative Law Judge found, and 1 agree, that
the mailgram unlawfully threatened the striking employees with dis-
charge in violation of Sec. 8(a)(1) of the Act.

In their exceptions to the Administrative Law Judge's Decision, the
General Counsel and the Charging Party contend that the Administrative
Law Judge erred by failing to find that, in addition to threatening the
strikers with discharge, the mailgram further violated the Act by unlaw-
fully discharging the striking employees. The majority finds merit to
these exceptions, and in fn. 5, supra, the majority contends that the dis-
charge issue was fully litigated and that, therefore, the Board is not pre-
cluded from finding that the mailgram had unlawfully discharged the
strikers.

In the circumstances of this case, where the discharge issue was initial-
ly raised in the charge but was not alleged as an unfair labor practice in
the complaint, 1 conclude that Respondent was led to believe that the
discharge issue was not before the Board. Sec. 3(d) of the Act vesis the
authority to issue unfair labor practice complaints with the General
Counsel, and in this case the General Counsel saw fit not to allege that
the mailgram had violated the Act by unlawfully discharging Respond-
ent’s striking employees. Further, it is important to note that this is not
the type of case where, during the hearing, the General Counsel discov-
ers previously unavailable evidence indicating additional unfair labor
practices. Clearly, the General Counsel had long been aware of the exist-
ence of the mailgram. In my view, it is patently unfair to permit the Gen-
eral Counsel to raise the discharge issue at such a late stage, and after the
record has been closed. Thus, we can only speculate as to how Respond-
ent might have changed its litigation strategy or presented its facts differ-
ently if the discharge issue, with its substantial backpay liability, had been
timely raised. Once the record has been closed, and, if you will, all bets
called, it is too late to raise the ante and attempt to collect additional
chips. Accordingly, 1 find that the discharge issue was not timely raised
and not before the Board.

APPENDIX A

NoTice To EMPLOYEES
POSTED BY ORDER OF THE
NATIONAL LABOR RELATIONS BOARD
An Agency of the United States Government

After a hearing at which all sides had an opportu-
nity to present evidence and state their positions,
the National Labor Relations Board found that we
have violated the National Labor Relations Act, as
amended, and has ordered us to post this notice.

The Act gives employees the following rights:

To engage in self-organization
To form, join, or assist any union
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To bargain collectively through repre-
sentatives of their own choice

To engage in activities together for the
purpose of collective bargaining or other
mutual aid or protection

To refrain from the exercise of any or all
such activities.

WE WILL NOT do anything that interferes
with, restrains, or coerces employees with re-
spect to these rights. More specifically,

WE wiLL NOT discharge or in any other
manner discriminate against employees because
of their union activities.

WE WILL NOT threaten or warn employees
with discharge, loss of benefits, or other repri-
sals because of their union activities, member-
ship, or support.

WE WILL NOT threaten to close the plant in
order to prevent union activities among our
employees.

WE WILL NOT discharge or fail or refuse to
either reinstate striking employees upon their
unconditional application to return to work or
fail to do so in a timely fashion.

WE WILL NOT discourage membership or
activities on behalf of Local 222, International
Ladies’ Garment Workers’ Union, AFL-CIO,
or any other labor organization, by discharg-
ing employees or discriminating against them
in their hire or tenure.

WE WILL NOT coercively interrogate em-
ployees concerning their union membership,
activities, or support.

WE WILL NOT solicit employee grievances
and promise that such grievances will be ad-
justed.

WE WILL NOT promise or grant improved or
additional new economic benefits or other
terms or conditions of employment if they
abandon their support of a union.

WE WILL NOT create among our employees
the impression that their union activities are
under surveiliance.

WE WILL NOT threaten to never negotiate
with a union should it lawfully represent our
employees in order to discourage union mem-
bership, activities, or support.

WE WILL NOT in any other manner interfere
with, restrain, or coerce our employees in the
exercise of the rights guaranteed them by Sec-
tion 7 of the National Labor Relations Act.

WE WwiILL offer Ruby Toomer, Carmen Sa-
gardia, Jose Santiago, and all the unfair labor
practice strikers listed in Appendix C immedi-
ate and full reinstatement to their former posi-

tions or, if such positions no longer exist, to
substantially equivalent positions.

WE WILL pay Ruby Toomer, Carmen Sa-
gardia, Jose Santiago, and all the employees
and unfair labor practice strikers listed respec-
tively in Appendixes B and C for any earnings
they lost as a result of our discrimination
against them, plus interest.

WE WwILL send to all our employees copies
of this notice; WE WILL read this notice to all
our employees; and WE WILL publish copies of
this notice in local newspapers.

WE WILL, upon request of the Union made
within 1 year of issuance of the Board’s Deci-
sion and Order, make available to the Union a
list of names and addresses of all our employ-
ees currently employed.

WE wiLL, immediately upon request of the
Union, grant the Union and its representatives
reasonable access to our bulletin boards and all
places where notices to employees are custom-
arily posted.

WE wiLL, immediately upon request of the
Union, grant the Union and its representatives
reasonable access to our plant in nonwork
areas during employees’ nonworktime in order
that the Union may present its views on union-
ization to employees, orally and in writing, in
such areas during changes of shift, breaks,
mealtimes, or other nonwork periods.

WE wiLL, if we gather together any group
of our employees on worktime at our plant
and speak to them on the question of union
representation, give the Union reasonable
notice and give two union representatives a
reasonable opportunity to be present at such
speech and, on request, give one of them equal
time and facilities also to speak to you on the
question of union representation.

WE WILL bargain collectively, upon request
with the above-named Union as the exclusive
bargaining representative of all employees in
the unit described below, with respect to rates
of pay, wages, hours of employment, and, if an
understanding is reached, embody such under-
standing in a signed agreement. The bargaining
unit is:

All production and maintenance employees,

including shipping and receiving employees,

warehouse employees, truck drivers and
janitorial maintenance employees employed
by us at our Edison plant, but excluding all
office clerical employees, plant clerical em-
ployees, professional employees, guards and
supervisors as defined in the Act, constitute




CONAIR CORPORATION

a unit appropriate for the purposes of collec-
tive bargaining within the meaning of Sec-
tion 9(b) of the Act.

Our employees have the right to join Local 222,
International Ladies’ Garment Workers’ Union,
AFL-CIO, or any other labor organization, or to
refrain from doing so.

CONAIR CORPORATION

APPENDIX B

) Employees Reinstated
Lucille Allen , 10/4/77
Maria Arocho , 10/4/77
Rosita Cruz , 10/4/77
Christina De Armas . 10/4/77
Florence L. Heimbuch 10/4/77
Carmen Irizzarry : = 10/4/77
Florence F. Jacko 10/4/77
Beulah Jones 10/4/77
Flora F. Kurtanick 10/4/77
Dorothy Lodato 10/4/77
Victor Maisonet ; 10/4/77
Irene Martinez ' 10/4/77
Laura Martinez - 10/4/77
- Miliady Mendez 10/4/77
Milagros Muniz 10/4/77
Luis B. Ortiz 10/4/77
Yillian T. Perez 10/4/77
Olga Rios 10/4/77
Ana Santiago 10/4/77
Carmen M. Sagardia 10/4/77
Rosaura Soto 10/4/77
Ismael Torres 10/4/77
Verta May Allen 10/11/77
Hector Caraballo 10/11/77
Hilda Della Torre 10/11/77
Margarita Gautier 10/11/77
Carmen Lopez 10/11/77
Luz M. Melendez 10/11/77
Hilda Perez 10/11/77
Alicia Rivera 10/11/77
Jose R. Rivera 10/11/77
Genovena Arocho 10/12/77
Olga Chalfa 10/12/77
. Patricia Eaford - 10/12/77
Rosaria Machin 10/12/77
Rosalia Mendez 10/12/77
Jose Negron 10/12/77
Antonio Neiro 10/12/77
Julia Pellallera 10/12/77
Lilia Quiles 10/12/77
Awilda Rodriguez 10/12/77
Jose Santiago 10/12/77
Aida Iris Torres 10/12/77

Alberto Vargas 10/12/77

Elsie Vega
Adamina Nieves.....
Virginia Rivera
Rufino. Saez
Portinia Soto
Rafael Valdes:
Mayes Garcia

Gloria Guzman.. =

Juan Hernandez
Roberto Mercado: :
Elizabeth Muniz::
Wildilia Santiago::
Sonia Torres

Felix Vasquez -
Miguel Aquino'.
Celia Cruz

Celia Febles
Wilfredo Guerrero
Alice Jones
Noraima Mendez
Martha Parada.
Jose Vazquez =
Wilfredo Vazquez
Etta Burns .- .
Hiriam Guzman:
Carmen Sanson -
Alida Pabon
Michael Billings
Dominga Cruz .
Martha Davison
Evelyn Lee
Annette Palmer
Denise Perrotte
Raymond Crespo
David Letendre-
Richard Letendre
Ana Rose Fernandez

1201

10/12/77
10/14/77

' 10/14/77

10/14/77
10/14/77
10/14/77
10/18/77
10/18/77
10/18/77
10/18/77
10/18/77
10/18/77
10/18/77
10/18/77
10/19/71
10/19/77
10/19/77
10/19/77
10/19/77
10/19/77
10/19/77

- 10/19/77
10/19/77

10/24/77

= 10/24/77

10/24/77

10/25/77
11/2/77
11/2/77
11/2/77
11/2/77
11/2/77
11/2/77
11/7/77
11/1/71
11/1/77
11/1/77
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APPENDIX C

UNFAIR LABOR PRACTICE STRIKERS
NOT REINSTATED

Shirley Bagby
Yvette Casquette
Lydia Gonzales
Enrique Luciano
Jose R. Mendez
Adolfo Nunez
Jose Nunez
Stephen Olah
Adrian Pagan
Gertrudes U. Rodriguez
Jesus Santiago
Ernesto Soto
Luz C. Villanueva

DECISION

STATEMENT OF THE CASE

Jesse KLEIMAN, Administrative Law Judge: Upon a
charge filed in Case 22-CA-7586 on April 13, 1977, by
Local 222, International Ladies’ Garment Workers’
Union, AFL-CIO, herein referred to both as Local 222
or as the Union, the General Counsel of the National
Labor Relations Board, by the Regional Director for
Region 22, Newark, New Jersey, duly issued a complaint
and notice of hearing on May 31, 1977, against Conair
Corporation, herein called the Respondent or Conair, al-
leging that the Respondent engaged in certain unfair
labor practices within the meaning of Section 8(a)(1) of
the National Labor Relations Act, as amended, herein re-
ferred to as the Act. On June 6, 1977, the Respondent,
by counsel, duly filed an answer denying the material al-
legations in the complaint. Also on April 13, 1977, Local
222 filed a petition for Certification of Representative
with the Board in Case 22-RC-7119, seeking an election
among all the Respondent’s production and maintenance
employees, including shipping and receiving employees,
warehouse employees, truckdrivers and janitorial mainte-
nance employees, excluding all office clerical and plant
clerical employees, professional employees, guards and
supervisors as defined in the Act, empicved at the Re-
spondent’s Edison, New Jersey, plant, herein referred ic
collectively as the unit employees. Local 102, Interna-
tional Brotherhood of Teamsters, Chauffeurs, Ware-
housemen and Helpers of America, herein called Local
102, intervened therein. The parties executed a Stipula-
tion for Certification Upon Consent Election on April
18, 1977.1

1 The election was initially scheduled to be conducted on May 6, 1977,
but was postponed on May 5, 1977, because of the filing of unfair labor
practice charges against Local 222 by the Respondent for alleged picket
line misconduct in Cases 22-CB-3540 and 22-CB-3603 which charges
were subsequently the subject matter of a formal settlement agreement
approved by the Board over the objection of the Respondent. Thereafter,
upon compliance by Local 222 with the formal settlement agreement, the
election was rescheduled for December 7, 1977.

On May 19, 1977, Local 222 filed a charge in Case 22—
CA-7672 against the Respondent alleging the commis-
sion of unfair labor practices in violation of Section
8(a)(1) and (3) of the Act. On July 5, 1977, the Respond-
ent entered into an informal settlement agreement in
Cases 22-CA-7586 and 22-CA-7672 which was ap-
proved by the Acting Regional Director for Region 22
on July 12, 1977. On September 29, 1977, Local 222 filed
a charge in Case 22-CA-7939 against the Respondent al-
leging violations of Section 8(a)(1) and (3) of the Act. By
order dated November 11, 1977, the Acting Regional Di-
rector for Region 22 withdrew approval of the informal
settlement agreement in Cases 22-CA-7586 and 22-CA-
7672 and set it aside for noncompliance by the Respond-
ent, in part, of the terms of the agreement. Upon the
charges filed in the above three cases, Cases 22-CA-
7586, 22-CA-7672, and 22-CA-7939, by Local 222, the
General Counsel of the Board by the Acting Regional
Director for Region 22 duly issued an order consolidat-
ing these cases and a first amended complaint and notice
of hearing on November 11, 1977, against the Respond-
ent, alleging that the Respondent had violated Section
8(a)(1) and (3) of the Act. The Respondent, by counsel,
duly filed its answer on November 21, 1977, denying the
material allegations in the first amended complaint.

An election by secret ballot was conducted on Decem-
ber 7, 1977, among all the Respondent’s unit employees
in which 69 votes were cast for Local 222, 8 votes cast
for Local 102,2 136 votes cast against the participating
labor organizations, and 41 ballots were challenged. On
December 14, 1977, Local 222 filed timely objections to
conduct on the part of the Respondent affecting the re-
sults of the election. The Acting Regional Director for
Region 22 on December 22, 1977, issued a report on ob-
jections, and an order consolidating cases and notice of
hearing in Cases 22-CA-7586, 22-CA-7672, 22-CA-
7939, and 22-RC-7119.

After Local 222 filed additional charges in Cases 22—
CA-8173, 22-CA-8220, and 22-CA-8238 on January 26
and February 21 and 24, 1978, respectively, the General
Counsel of the Board by the Regional Director for
Region 22 duly issued an order consolidating the above
cases, and® a second amended complaint and notice of
hearing on March 7, 1978. The Respondent, by counsel,
duly filed its answer to the second amended complaint
denying the material allegations therein.

A hearing in the consolidated cases was duly heard
before me in Newark, New Jersey, commencing on
March 23 and concluding on June 2, 1978.¢ At the com-
mencement of the hearing the Respondent moved to
amend its answer to allege as an affirmative defense *“‘the
statute of limitations under the provisions of Section
10(b) of the Act.” Also at the commencement of the
hearing and during the course thereof the second amend-

2 On December 19, 1977, Local 102, in writing, disclaimed any further
interest in the representation case, Case 22-RC-7119.

3 Cases 22-CA-7586, 22-CA-7672, 22-CA-7939, 22-CA-8173, 22-
CA-8220, 22-CA-8238, and 22-RC-7119.

4 The hearing comprised some 38 days of trial with a transcript of
9,521 pages and a substantial number of diversified exhibits; i.e., video
tapes, photographs, posters, correspondence, employment records, per-
sonnel manuals, and other documents.
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ed complaint was amended at various times by counsel
for the General Counsel to include additional allegations
of violations of the Act by the Respondent which allega-
tions the Respondent denied. All parties were afforded
full opportunity to appear, to introduce evidence, to ex-
amine and cross-examine witnesses, to argue orally on
the record, and to file briefs. Thereafter briefs were filed
by counsel for the General Counsel, the Respondent, and
Local 222.%

At the conclusion of the General Counsel’s case, the
Respondent moved that “the complaint in this matter be
dismissed in all respects for failure of General Counsel to
state a prima facie case.” 1 denied the motion. At the
close of the hearing the Respondent renewed its motion
to dismiss for failure of proof. I reserved decision there-
on. Further, at the close of the hearing counsel for the
General Counsel moved “‘that as one of the remedies in
this proceeding the Federal Government be granted
counsel fees for the time that has been spent by [counsel
for the General Counsel, Wiesen, and Cicero] in prepar-
ing for and in conducting the litigation.” Also at the
close of the hearing Local 222 moved that it be granted
as part of any remedy herein “reasonable attorney’s fees
both for the preparation and litigation of this case . . .
and counsel fees for the investigation portion of the
unfair labor practice case . . . and that the Union be re-
imbursed for its organizational expenses incurred by
virtue of Respondent’s bad faith in unfair labor prac-
tices.” The above motions by the respective parties were
raised and reiterated again in their briefs submitted
herein. For reasons hereinafter set forth, I deny the Re-
spondent’s motion to dismiss in its entirety and grant the
above motions made by the General Counsel and Local
222, only in part as to remedy as hereinafter set forth.

Upon the entire record and the briefs of the parties,
and upon my observation of the witnesses, I make the
following;:

FINDINGS OF FACT

1. THE BUSINESS OF THE RESPONDENT

The Respondent, at all times material herein, has been
a corporation organized under and existing by virtue of
the laws of the State of Delaware, maintaining its princi-
pal office and place of business at 11 Executive Avenue,
Edison, New Jersey, herein called at times the Edison
plant, where it is. and has been continuously, engaged in
the manufacture, sale, and distribution of hair care, per-
sonai grooming, anc¢ relate¢ procducts. The Respondern:
also maintains a warehouse and distribution facility, anc
chemical laboratory in Phoenix, Arizona, and owns, by
means of joint venture, a one-third interest in Continental
Electric Industries, a corporation with facilities in Hong
Kong which produces “hair blowers” and hair “curling

5 Because of the complexity of the issues involved and the lengthy
transcript and numerous exhibits comprising the extensive record herein,
I permitted the Respondent to file a reply brief on November 20, 1978,
over the objections of both counsel for the General Counsel and counsei
for Local 222. By motion dated November 28, 1978, counsel for the Ger-
eral Counsel moved to strike the Respondent’s repiy brief. While this
motion has some merit in part, I will, nevertheless, deny it and consider
the Respondent’s reply brief along with the entire record and the briefs
filed herein in deciding the issues presented in this proceeding.

irons.”¢ However, the Edison plant is the only facility
involved in this proceeding. In the course and conduct
of the Respondent’s business operations during the pre-
ceding 12 months, these operations being representative
of the operations at all times material herein, the Re-
spondent caused to be manufactured, sold, shipped, and
transported from its Edison plant products valued in
excess of $50,000 from its place of business in interstate
commerce directly to States of the United States other
than the State of New Jersey. The second amended com-
plaint alleges, the Respondent admits, and I find that the
Respondent is now, and has been at all times material
herein, an employer engaged in commerce within the
meaning of Section 2(2), (6), and (7} of the Act.

Further, at all the times material herein, Leandro Riz-
zuto, also referred to herein as “Lee” Rizzuto, was, and
continued to be, the Respondent’s president; John
Mayorek and Jerry Kampel,” vice presidents; Irving
Green, director of materials; William Reed, inventory
control manager; Joseph Marane, Les Price, Ann Gere,
and Rosa Cruz, supervisors; and Arthur Marin, the Re-
spondent’s personnel director. The second amended com-
plaint alleges, the Respondent admits, and I find that the
above-named persons are supervisors within the meaning
of Section 2(11) of the Act, and have been and are now
agents of the Respondent acting on its behalf. The
second amended complaint also alleges that Naomi Ro-
driguez and Nancy Rodriguez are also supervisors within
the meaning of Section 2(11) of the Act and have been
and are now agents of the Respondent acting on its
behalf. Additionally, the second amended complaint al-
leges that George Zadroga, employed by the Respondent
as a quality control inspector, at all the times material
herein has been and is now an agent of the Respondent
within the meaning of Section 2(11) of the Act, acting on
its behalf. The Respondent denies the above. However,
the evidence herein supports the conclusion that both
Naomi Rodriguez® and Nancy Rodriguez® are supervi-

& At the time of the hearing the Respondent was purchasing the entire
production output of this Hong Kong facility.

7 It should be noted that the record often makes reference to a “Jerry
Campbell,” both as a witness himself and in the testimony of other wit-
nesses herein. It is obvious from the record that “Jerry Campbell” and
“Jerry Kampel” are one and the same, with “Campbell” in reality being a
misspelling of his surname by the typist through inadvertence or mistake.

8 Concerning Naomi Rodriguez, both Irwin Rosen, employed by the
Respondent as a cost accountant, and Georgina Echevarria, an assembly
line emplovee, called as witnesses for the Respondent, and Rosario
Machin and Fiorence Jacko, the General Counsel’s witnesses, all testifiec
respeciively that Naomi Rodriguez was & supervisor with duties and au-
thority similar to that of Rosa Cruz, an acknowledged supervisor, and
that Rodriguez directed and controlled the assembly line that Machin,
Echevarria, and Jacko worked on. Further John Mayorek, the Respond-
ent’s vice president in charge of administration, in a list supplied by him
to the General Counsel specifying the names of employees occupying the
position of production supervisor and/or group leader as of April 9,
1677, listed Naomi Rodriguez as a supervisor. Mayorek also confirmed
that she was a supervisor in his testimony given at the hearing. Addition-
ally Matilda Morales, another of the Respondent’s witnesses, testified that
Rodriguez was her “forelady” and directed the work of the “more than
30” employees on her production line.

¢ With regard to Nancy Rodriguez, Lucille Allen, Noraima Mendez,
and Florence Jacko, assembly line employees, testified that Rodriguez
was a supervisor before the strike commenced on April 11, 1977, Alfredo
Tavers, an assembly line employee called by the Respondent as its wit-

Continued
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sors within the meaning of Section 2(11) of the Act and
that they, under Section 2(11) of the Act, and George
Zadroga!® under Section 2(13) of the Act, have been
and are now agents of the Respondent acting on its
behalf.

1I. THE LABOR ORGANIZATION INVOLVED

The second amended complaint alleges, the Respond-
ent admits, and I find that Local 222, International
Ladies’ Garment Workers’ Union, AFL-CIQ, is, and has
been at all times material herein, a labor organization
within the meaning of Section 2(5) of the Act.

11I. THE UNFAIR LABOR PRACTICES

The second amended complaint alleges, in substance,
that the Respondent violated Section 8(a)(1) and (3) of
the Act by soliciting grievances from its employees and
indicating that such grievances would be adjusted; by in-
terrogating its employees concerning their membership
in, activities on behalf of, and sympathy in the Union; by
promising and granting benefits to its employees; by
threatening its employees that existing benefits would be
taken away, that its Edison plant would be closed and its
operations moved to Hong Kong, and that employees
would lose their employment; by creating among its em-
ployees the impression that their activities on behalf of
the Union or any other labor organization were being
kept under surveillance; by failing and refusing to rein-
state various employees who had engaged in a strike; by
discharging various employees and failing and refusing to
reinstate them; by requiring certain employees to ‘“‘ex-
ecute statements of their intention to return to work,”
and to complete and submit new employment applica-
tions “as a condition to their reinstatement”; and by clas-
sifying all these employees “as either former or new em-
ployees,” all because they joined or assisted the Union
and engaged in other concerted activities for the pur-
poses of collective bargaining or other mutual aid or pro-
tection, or in order to discourage employees from sup-
porting the Union or any other labor organization, and
further by violating certain of the terms of an informal
settlement agreement between the parties herein. The
Respondent denies these allegations.

ness, testified that Nancy Rodriguez was his “foreman™ and ‘“floorladv.”
While he at first testified that, “She gives orders and sometimes she glsc
nelps . . . on the line” he iater denied that she gave orders. However. his
testimony was fraught with contradictory statements and seemed de-
signed to assist the Respondent in establishing its denial of the unfair
labor practices alleged herein. Further, John Raab, a vice president, testi-
fied that Nancy Rodriguez held a similar position to Rosa Cruz, admit-
tedly a supervisor, and that both were responsible for maintaining the
flow of work and instructing employees in the performance of their
duties. However, Raab denied that she was a supervisor, but it is obvious
from his testimony that he based this upon Rodriguez’ not having the
right to directly hire and fire employees. While the Board has found that
the right to hire and fire is a significant indicia of supervisory status, it is
not the only one upon which such a finding can be based nor is the lack
of such authority by an emplovee exciusory to an affirmative finding
thereof.

10 With regard to Zadroga, the reasons for this determination and the
evidence upon which it is based are better suited for consideration in an-
other part of this Decision and this will be set forth hereinafter.

A. Background

The Respondent, Conair Corporation, was organized
in 1959,11 originally having its place of business in
Brooklyn, New York, wherein it imported sundry hair
care products from Hong Kong and resold and distribut-
ed these items in the United States. In or about 1968 the
Respondent expanded its business to include the sale of
electrical hair care products; i.e., hair blowers, hair curl-
ing irons, etc. In 1972, a joint venture was entered into
between the Respondent, under its former name of Con-
tinental Hair Products, Inc., and Continental Electric In-
dustries, Ltd., a Hong Kong corporation which produces
hair blowers, curling irons, and various other appliances,
with the Respondent purchasing for resale and distribu-
tion in the United States the products manufactured at
the Hong Kong plant.12

As its volume of sales increased the Respondent found
its Brooklyn facility too limited to handle the vastly ex-
panding business and in July or August 1974, it acquired
a new building site in Edison, New Jersey, not only for
its administrative and distribution activities but also be-
cause of a substantial increase in the cost of production
of hair blowers imported from the Hong Kong facility,
for its own manufacturing capabilities. After the comple-
tion of the plant in late December 1974 or January 1975,
the warehousing and administrative operations of 'Conair
were transferred to the Edison plant. However, during
1975 the Respondent continued to import from Hong
Kong electrical items it sold in the United States.

The Respondent commenced domestic manufacture of
electrical hair care products in 1976, although approxi-
mately 65 percent of the items sold by it in that year
were manufactured in and imported from Hong Kong.
However, in 1977 the percentages changed and the Re-
spondent was now manufacturing in its Edison, New
Jersey, plant 65 percent of the electrical products sold by
it and importing only 35 percent from Hong Kong. John
Mayorek, the Respondent’s administrative vice president
and its chief witness at the hearing, testified that the
trend toward manufacturing at its Edison plant the elec-
trical products sold by it continued into 1978, decreasing
the Company’s dependence upon products produced in
Hong Kong. Mayorek stated that the Hong Kong facility
in 1976 and 1977 had been operating at peak productive
capacity and had no room for expansion either in physi-
cal space or number of employees so that consideration
of any sizeable increase by the Respondent in the pro-
duction of its electrical hair care products had to be cen-
tered at the Edison plant with its potential for expanded
facilities.’® Mayorek continued that planning had been

! The Respondent was then incorporated under the name, Continental
Hair Products, Inc. In July 1976 the Respondent changed its name to
Conair Corporation.

2 The Respondent had acquired a one-third interest in this joint ven-
ture.

13 The Edison, New Jersey, plant is located in an industrial park and
consists of a two-story building with 116,000 square feet of space on a 10-
acre site. The building or plant is divided into three sections: approxi-
mately 60,000 square feet for warehousing (storage of finished and unfin-
ished products and packaging and shipping of materials); approximately
40,000 square feet for production and manufacturing (seven or eight as-
sembly lines, etc.); and approximately 16,000 square feet for administra-
tive functions (executive, accounting, and sales offices).
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underway in 1976 and 1977 by the Respondent to expand
its manufacturing and production capabilities with addi-
tional facilities to be built on an unimproved land site it
had acquired in the industrial park. According to the tes-
timony herein, at the time of the hearing the Respondent
employed ‘“approximately 350-380 production people
and there were approximately 275 people in the rest of
the company.”

B. The Evidence

The Union commenced its campaign to organize the
Respondent’s unit employees at the Edison, New Jersey,
plant in March 1977. Jerry Rivera, assistant manager of
Local 222, testified that union authorization cards were
distributed to employees in “front of the shop,” at the
Union’s “hall in Perth Amboy,” and at a bank in the vi-
cinity of the Conair plant.14

John Mayorek testified that the Respondent first
became aware of Local 222’s organizational efforts in the
latter part of March or early April 1977, when he ob-
served Rivera and other persons placing union leaflets
and other materials on cars parked in the Respondent’s
parking lot at which time, after leaving his office and
going outside, he told Rivera to continue these activities
“on the street” adjacent to the plant and not in the park-
ing lot. The evidence herein indicates that from March
30 through April 10, 1977, the Union secured approxi-
mately 66 signed authorization cards from the Respond-
ent’s employees, another 58 signed authorization cards
on April 11, 1977, the day the strike commenced, and 14
additional cards thereafter.!s

1. The meeting of April 4, 1977

On the morning of April 4, 1977, the Respondent held
a meeting of all its unit employees in the Conair plant
cafeteria. Stephen Olah, who was employed by the Re-
spondent in its service and warehouse department at the
time the events discussed herein took place,!® testified
that the meeting occurred between 10 and 10:35 a.m.
with approximately 200 employees in attendance. Olah
stated that Mayorek and Jerry Kampel were present rep-
resenting the Respondent at this meeting. Olah continued
that Mayorek addressed the gathered emplovees and told
them that he had heard that the emplovees were trying
to start a union and that “with a union we would be sep-
arated from management.” He related that Mayorek,

14 According to Rivera, he, Hugh Harris, district manager of Local
222, and union organizers, Joseph O’Keefe, Olga Morales, Sergio San-
tana, Raphael Burgess, and Caesar Rivera Monges, participated in the or-
ganizational campaign. He stated that he also gave several of the Re-
spondent’s employees Ernesto Soto, Julia Pellallera, Jose Santiago, and
*Jesus something,” being among those whose names he remembered, au-
thorization cards to distribute to their fellow employees.

15 Between April 12 and 18, 1977, Local 222 secured 12 signed author-
ization cards from the Respondent’s emplovees, at least 7 of which were
from striking employees. Two additional cards were signed in late April
or early May 1977 by employees who were on sick leave prior to April
13, 1977, and who subsequently joined the strike.

16 At the time he testified in this proceeding Olah was no longer em-
ployed by the Respondent but instead was an employee of Local 222.
However, while an employee of the Respondent, Olah signed a union au-
thorization card on April 5, 1977.

. . . pointed out what the Company had done for
us; they had enlarged the cafeteria, majority of the
food in the vending machines were paid for . . .
they had put in air conditioning, they had given us
two more holidays, and I think he also said sick
days. He pointed out a profit-sharing plan that was
available to only nonunion members . . . then he
went on. to say what the Company was going to do
for us in the future. They were going to put in a
new water fountain in the back of the factory so
that ladies wouldn’t have to walk all the way up to
the front. He said that they were going to present a
wage package deal to us, that they’re going to hire
someone specifically to deal with our problems.!?

According to Olah, Mayorek additionally told the em-
ployees that if they had any problems they could go to
their supervisor with it or to any of the Respondent’s
vice presidents or “to the president of the firm”; that the
Union’s health insurance plan would be inferior to the
one already enjoyed by the Respondent’s employees; that
the Respondent intended to enlarge the cafeteria and
“put hot food in.”'® Olah added that no one from man-
agement had ever spoken to him about any of the above
nor had ever asked him if he had any problems prior to
this meeting.

Olah also testified that Kampel also spoke to the em-
ployees at this meeting similarly telling them about the
new benefits the Respondent proposed to grant them and
upon one occasion during the meeting, when an employ-
ee related a concern he had in response to Mayorek’s re-
quest for the employees to air their problems, Kampel
screamed at the employee who had asked about wages,
admonishing him for not previously having spoken to his
supervisor about it, stating, “How do you expect man-
agement to know about it if you don’t tell them your
problems?”19

The General Counsel proffered five additional wit-
nesses who were employed by the Respondent at the
time, were present at the April 4, 1977, meeting, and
who testified as to what occurred therein.2? Their testi-
mony was substantially similar to that given by Olah.

Florence Jacko, an assembly line employee, testified
that “on the morning of April 4th, 1977, Rosa Cruz, our
line supervisor, came up to us and told us that there
would be a meeting in the cafeteria and we must all
attend.” She stated that the meeting was held “about

!7 The evidence herein discloses that subsequently the Respondent in-
stalled a new water fountain in its plant and hired a bilingual personnel
director, Arthur Marin, on June 1, 1977,

18 The evidence herein shows that in April 1977, the Respondent’s
cafeteria food service consisted of vending machines only. Sometime in
November the cafeteria was enlarged by the Respondent to provide hot
and cold food counter service for its employees.

1% Since a great many of the Respondent’s employees working on the
assembly line speak Spanish fluently but have some difficulty in under-
standing or speaking English, an interpreter was used at this meeeting to
translate both Mayorek’s and Kampel's remarks from English to Spanish
in order to facilitate the employees’ understanding and awareness of what
they were saying.

20 Florence Jacko, Noraima Mendez, Carlos Cruz, Lucille Allen, and
Maria Lopez. Jacko, Mendez, Allen, and Lopez were still employed by
the Respondent at the time they testified herein. Further Jacko, Mendez,
Cruz, and Allen had all signed authorization cards for Local 222.
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10:00, 10:30, and the room was kind of crowded.” She
related that Mayorek addressed the employees through
an interpreter and said that the Respondent would
“rather work without a union because the people would
be separated from management if there were a union”
and that the employees should take advantage of the Re-
spondent’s “open-door policy” which enables the em-
ployees to speak to Mayorek, Kampel, or even “see”
Rizzuto, the Respondent’s president if they had any
problems. She continued that Mayorek mentioned cur-
rent employee benefits and indicated that “they would
do their best to make it better for the employees, and
they would later on, when they were able to, they would
offer a wage deal and other benefits.” Jacko added that
Mayorek also mentioned:

Something about a water fountain, and also hot and
cold foods in the cafeteria . . . a profit sharing plan,
but, if a union came in, that would no longer be
available to anybody that belonged to the union

. . there was something about the guard, the atti-
tude of the guard, and that would also be corrected.

Jacko maintained that prior to this meeting she had
never heard of “this open-door policy” nor had she ever
attended any meetings like this one at Conair before.2!

Noraima Mendez, an assembly line employee, testified
that Mayorek had stated at the April 4, 1977, meeting:

Well, I guess you know what this all about it. I un-
derstand they try to get a union, I don’t see why. I
don’t think they have any reason. I told you you
never need a union over here. And then right away
he started talk about the benefits we got in the past,
like air condition, the cafeteria was enlarged, and
the vending machine. He started to talk also about
the insurance benefits. In fact, he said by that time I
don’t see why they asking for union because you
have hospitalization, you have insurance, and I

2! During Jacko's testimony, the Respondent raised an objection there-
to and moved “to strike all testimony of any events up 10 and including
July 5, 1977,” on the ground that “an informal settlement agreement was
entered into between the Acting Regional Director [for Region 22] and
the Respondent. . . . While it is true that at some subsequent date this
was disaffirmed, the fact is that all of the complaints and charges had
been deemed settled, and satisfactorily settled by the Regional Director.
And there’s nc authority to reopen these events at this time.” I overrulec
the objecuon and did not rule on the motion at that uime. I herewith
deny this motion.

In Thermo Electric Co., Inc., 222 NLRB 358, 370 (1976), the Board
stated:

Long ago the Supreme Court recognized that, because of the flexi-
bility of administrative practice and the desirability of encouraging
settlements to accomplish the purposes of the Act, such common law
concepts as merger and estoppel by settlement were inapplicable to
Board settlements, so the Court permitted the Board to litigate to
final order matiers which were the subject of an agreement which
was set aside because of postsettlement violations. Wallace Corpora-
tion v. NL.R.B., 323 U.S. 248 (1944). Following this precedent, the
Board has consistently and recently held that the commission of
postsetiiement unfair labor practices authorizes the Regional Direc-
tor to set aside the earlier agreement and seek a remedial order di-
rected both to presettiement and to postsettiement misconduct.
Aurora and East Denver Trash Disposal, 218 NLRB [1] (1975); Dyna-
cor Plastics and Textiles Division of Medline Industries, Inc., 218
NLRB [1404] (1975).

don’t think the union going to bring any better. . . .
And he say, we try to do our best, but without the
union. . . . And he started talking about again the
cafeteria going to be hot food in the future, and the
company going to pay part of it so they are going
to be cheaper for all the employees.

According to Mendez, Mayorek promised that the Re-
spondent would provide an additional water fountain in
the plant and hire a bilingual employee to assist Spanish-
speaking employees in resolving any problems they have.
She added that both Mayorek and Kampel stated that
employees could discuss their problems with *“anybody
be in charge,” including themselves and “Lee” Rizzuto,
the Respondent’s president. Mendez stated that this was
the first time she had ever heard mention about an
“open-door policy” and, in fact, “I don’t even know
these people before, like Mr. Rizzuto and . . . Jerry
Kampel and John Mayorek, 1 never see before, you
know—I never talk before.” She recalled that Mayorek
also spoke about the Respondent’s profit-sharing plan
which she was unfamiliar with and “so far I understand
he said that is only for the people that no member to any
union at all.”

Mendez further testified that on April 4, 1977, after
lunch, while working on the assembly line across from
Rosa Cruz’ sister, Cruz being her line supervisor at the
time, she was told by Rosa Cruz,

. they tried to get a union inside, but listen, I
don’t think you people going to get union over
here. 1 think you better forget about it. They are
not going to be any union over here. She said, well,
the president, he don’t want the union over here.
He don’t need that union over here, and that’s it.
. . . He have a lot of money and he can do any-
thing he wants. . . . The best thing for you people
forget about the union. And they are going to solve
your problems. . . . Well, like she says, he was so
sure if the union came in he close the plant.

Mendez continued, “Rose Cruz, she is a supervisor, and
she told me if any union get in, Mr. Rizzuto, he have a
lot of money, he don’t need that headaches, and he be
glad to shut the plant off and go to Hong Kong with
better place and a low cost.” She added that later that
day. April 4, 1977, or the next, April 5, 1977, Cruz told
her that she had just attended a management meeting
and “I got a lot of problems. She say, I got too much
headache. She said, well, for sure, Mr. Rizutto, he don’t
need the headache, and he say he not going to negotiate
with any union—not this union—any union.” Mendez
stated that Cruz also told her that one of the Respond-
ent’s vice presidents had instructed Cruz to tell any em-
ployee dissatisified with “what they are making” to “go
to Hong Kong and get it there.” Albeit Rosa Cruz
denied having any conversation with employees involv-
ing Local 222 or about the Edison plant closing and
moving to Hong Kong, she did testify that there were
rumors being circulated among the employees that the
Edison plant would be closed and the Respondent’s pro-
duction operations moved to Hong Kong if a union came




effect among the employe
the. election... Howeve

Apr1l 15th, a couple
ployees whom she could not: 1dent1fy, then later admitted
rumors_in: the _women ’s bath-

Carlos Cruz,?23 ‘employ | by Respondent as’a ma-
terial handler at the time these events took place, testi-
fied that he was mfo his’ superv1sor, Ann Gere,
on April 4, 1977, to aftend a meéeting of all employees in
the cafeteria which té did: Cruz stated’ that Mayorek ad-
dressed the employees at this meeting and said:

Conair does
was stating all the beneﬁts that they had right now,

ey ‘were planmng a
nd they were going

22 Concerning Cruz’ credil witness it should be noted that
Cruz was the only Spamsh-speakmg supervrsor employed by the Re-
spondent at the time and. it. w; s from the tenor of her testimony
that she feels a great deal  the Respondent and would not
wish to cause the Respondenf ‘any ‘harm legally or financially and- there-
fore geared her testimony accordingly. In‘contrast thereto Cruz admitted
that she harbored a deep hatred for. Local 222. Further, Rosa Cruz’ testi-
mony is incredible in part. For ple,' she denied ever having heard
the subject of the Union or the Board’s election being discussed at the
plant by anyone, when the eviden s Wws it was a topic con-
stantly kept within the attention of th employ es by means of meetings
held by the Respondent, the strike activity then-in progress, and the sub-
sequent meetmgs and electioneerin, both: th Respondent and the
Union prior to the representa i

28 A¢ the commencement of the hearing:the Respondent moved for se-
questration of all nondiscriminatee wnnessa which: 1 granted. Carlos
Cruz testified on March 24, 1978, and during cross-examination acknowl-
edged that he had been present in the hearing room on the previous day,
March 23, 1978, listening. to the. testimony of-the General Counsel’s wit-
nesses, Stephen Olah and Florence Jacko, who had testified that previous
day. The Respondent moved “to strike” all-his testimony. I reserved de-
cision on the motion. It should be noted that Cruz, while a participant in
the strike which took place on April 11, 1977, involving the Respondent’s
employees, which will be discussed more:fully hereinafier, never sought
reinstatement at the conclusion of the:strike due to his decision to enroll
as a full-time student in a local college, and therefore he was not listed as
a discriminatee in the second amended complaint. Cruz testified on recall
as a witness that he had not left- the hearing room on March 23, 1977,
after the motion for sequestration.was granted because he did not under-
stand the sequestration order; that no one told him to leave the hearing
room; that, at the time this occurred, he was sitting with other witnesses
for the General Counsel, Olah, Jacko, Mendez, and Lucille Allen, none
of whom had left the hearing room and, although they were in fact ex-
cepted from the sequestration order as discriminatees, he was unaware of
this technicality nor understood it and therefore did not know that he
had to leave the hearing room or otherwise he would be violating the
sequestration order. Cruz also testified.that if he had realized his mistake
he would have left the hearing room. In view of this I denied the Re-
spondent’s motion to strike Cruz’-testimony.. While Cruz technically vio-
lated the sequestration order and- admitted . discussing this matter with
other witnesses, 1 find nothing .in ‘his testimony which would lead me to
discredit or disbelieve it. His testimony is consistent with that given by
all the other witnesses for the General Counsel other than the two wit-
nesses whose testimony he overheard and, more particularly, consistent
with what 1 believe the record as a.whole establishes as fact concerning
the events at issue herein. I believe-Cruz’ action in remaining in the hear-
ing room while other witnesses testified was due to his not fully compre-
hending what was occurring, was actually inadvertent and not deliberate,
and does not warrant the striking of his testimony as a whole.
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to. clean up the bathrooms and put. a new. water.
fountain. i - He said. .- . that.if the union came,
in we were not_-eligible . for. profit-sharing:- It
only for non-union -members. s« He. was saymg '
that you have any: problems—like. my.. door _is.
always open or Lee Rizzuto’s ‘door: is -always open, .
come in_ with: your problems and we will.try to -
solve it for you. .. » go.to-your. supervnsor. If that

doesn’t work come see me; .

Cruz contlnued that tl’llS was the first txme he had heard
that employees could bring their problems directly to "
Rizzuto, Mayorek, or Kampel.:Cruz added .that, at the
beginning of the meeting, Mayorek had apologlzed to
the employees for Rizzuto’s absence at the meeting since
Rlzzuto ‘was, 1n "Hong Kong at the tlme for “busmess pur-
poses, > s e e .
Cruz related that prev1ously, on’ Saturday, April 2,
1977, while he was “working overtime, Ann Gere. ap-
proached him and asked if he had’ signed a “union card ;”A
When Cruz denied having done $0, Gere ‘asked, “Do’you
know anybody else that signed a union card. T go no.
And then she tells me, ‘do- you know about the meetmg'
down at Club 81, down Perth Amboy" 1 sald yes, 1.
heard about it. But I did not attend any of the meetings
there. ”24 He also testlﬁed that on Aprll 5, 1977, Gere
agam asked him whether or not he had. 51gned an author-
ization card and when he ‘denied_ doing so she stated
“Somebody told me you'signed thaf you' s1gned;
and you better watch out.”. Accordmg to Cruz, about 2
hours later, “Ann [Gere] comes up and goes, all ‘those
people that 51gned cards are looking for is for the plant
to close down.”2%
Ann Gere in he testlmony not only demed these con—
versations with Cruz, but also denied having spoken to
any employees about "Local 222 or about Hong Kong.
However, on cross- exammatlon she testified,’ When you
speak about the umon “you mean what was going on?
Sure we all talked in general what was going on,” and
then Gere admitted speakmg to a “great number of em-
ployees about the umon ” Gere, by the way, is the chief
assembly line supervisi
Lucille Allen, employed by the Respondent as an as-
sembly line worker, testified that on April 4, 1977, at or
about 10:30 that morning, Ann Gere, her production line
supervisor, “came over to the line and shut it down and
told us that there was a meeting in the cafeteria. We
went to the cafeteria and there was a lot of people, and
John Mayorek, Bob Gagas, Jerry [Kampel], John Raab
and about two hundred employees were there.” Allen
continued that Mayorek addressed the employees stating:

He said that Conair did not want a union, and he
told us of the things we had. They had added two

24 According to the testimony of Cruz and other witnesses, Club 81 is
a “club, they usually held dances:there in Perth Amboy. And the union
at the time was using that to hold meetings.” L

25 While Cruz testified that another employee “was close” by during
this occurrence he also indicated that the employee, Rosaria Machin, was
approximately 10 feet away and there was noise from the production line.
Machin, although called as a witness by the General Counsel, did not tes- -
tify concerning this conversation.. .
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more sick days and we had air conditioning. And
the present health insurance we had was good, and
if the union came in, they would offer Blue Cross
and Blue Shield and our plan was better. And that
profit-sharing plan wouldn’t be available to union
members, and that a water fountain would be in-
stalled so the women wouldn’t have so far to walk,
and . . . they were going to enlarge the cafeteria
and they were going to have hot and cold meals,
and that they would have a person to listen to our
problems and . . . that Conair always had an open-
door policy, and if we had any problems, we should
have gone to management.

Allen added that Mayorek told the employees that they
could have taken their problems to either Kampel or
himself, or even Rizzuto. Allen stated that she had never
been told previously that Conair had an “open-door
policy” nor had anyone in management ever asked her
about her problems or complaints on the job, nor had
she ever attended a meeting such as this one before.

Allen related that the following day, April 5, 1977, she
observed Mayorek walking down the assembly line aisles
with a pad and pencil, speaking to employees, and writ-
ing on the pad he carried but she could not hear what
was said. Mendez also testified that subsequent to this
meeting she had seen Mayorek with an interpreter, walk-
ing by the assembly line carrying a pad and pencil and
speaking to employees, “I guesss about what kinds of
problems they have.”26

Maria Lopez,?” employed by the Respondent in its
repair department, testified that she attended a morning
meeting held in the cafeteria “in the beginning of April
1977 wherein Mayorek and Kampel spoke to the em-
ployees present. Lopez stated that Mayorek told them:

They say that the employees were going to get a
raise, and they’d make everything more comfort-
able, that they had put on air conditioning and they
would enlarge the cafeteria, they put drinking foun-
tains. . . . It was said that if workers had any prob-
lem, they could go to Mr. John Mayorek or go to
the foremen or to any superiors that if they could,
they’d solve all the problems. . . . They say that
the union could not give us the benefits that the
company was giving us.

Lopez added that she had never before attended anv
meetings at which management representatives were
present.28

While the testimony of the above witnesses clearly in-
dicates that Mayorek was the principal speaker at the
April 4, 1977, meeting and did most of the talking, both

26 Mayorek testified that he “frequently patrolled the plant with writ-
ing materials in his hands . . . for different reasons,” and admitted doing
50 in the production area during the week of April 4, 1977.

27 Maria Lopez did not sign a union authorization card, did not par-
ticipate in the subsequent strike involving the Respondent’s emplovees
which began on April 11, 1977, did not aitend any of the union meetings,
and expressed, in her testimony, her nonsupport of Local 222, as con-
trasted to the obviously prounion attitudes of Olah, Jacko, Mendez. Cruz,
and Allen.

28 1 opez testified through an interpreter and stated during her testimo-
ny, “I am nervous, I forget a lot of things.”

Olah and Mendez testified that Kampel also spoke at the
meeting about employee benefits then in existence and
reiterated Mayorek’s remarks that the employees could
bring their problems and grievances to their supervisors
and if not satisfied then up the line to Mayorek, Kampel,
or Rizzuto.2?®

John Mayorek,3? the Respondent’s vice president for
administration, testified that the first time he addressed a
meeting of the Respondent’s employees concerning
Local 222 occurred on April 6, 1977, during the after-
noon of that day in the plant cafeteria.3! He stated that
additionally present for management at this meeting were
Kampel, who also spoke at the meeting, John Raab,32
another of the Respondent’s vice presidents, and some
other supervisors. Mayorek related that he was assisted
by an interpreter and in aid of his remarks to the em-
ployees used a set of notes and a letter or notice, dated
April 5, 1977,33 which the Respondent had mailed to all
its employees. Mayorek continued that he had called this
meeting of the Respondent’s employees because he had
been advised that there were “many questions from the
people about different activities,” and that “We had been
asked by many of the people that there were, you know,
grievances that they had that were not answered.”

Mayorek testified that at the beginning of the meeting
he told the employees, “in substance,” that he was speak-
ing for Rizzuto, the Respondent’s president,3¢ and that

29 Interestingly, during the cross-examination of the General Counsel’s
witnesses, Mendez and Cruz, counsel for the Respondent asked them if
they were aware that a tape recording had been made of the meeting
held on April 4, 1977, to which they had testified during their direct ex-
amination. Mendez and Cruz denied any knowledge concerning this and
stated that their testimony would be the same as to this meeting even
though a tape recording thereof did exist. This also occurred when they
were testifying about additional meetings held by the Respondent with its
employees during the week of April 4, 1977, as hereinafter set forth to
which they responded similarly. Counsel for the Respondent indicated
that he was advised by Mayorek that there actually were tape recordings
in existence at the April 1977 meetings and it was his intent subsequently
to offer them into evidence after laying a proper foundation. Thereafter,
during the hearing, Mayorek testified that he did not have a tape record-
ing of the April 4, 1977, meeting and did not know whether a tape was
made of the second mass employee meeting held that week. The Re-
spondent offered no further explanation of the above.

30 Mayorek was called initially as a witness by the General Counsel
and examined as a hostile witness under Sec. 611(c) of the Federal Rules
of Evidence and Rule 43(B) of the Federal Rules of Civil Procedure.

31 Mayorek testified that all the Respondent’s emplovees in the pro-
duction, maintenance, service, and warehouse departments attended this
meeting. The evidence shows that of approximately 200 production and
maintenance employees employed by the Respondent at the time, be-
tween 75-85 percent (130-150 employees) were Spanish speaking.

32 While Raab testified herein as a witness for the Respondent, he was
not asked about what occurred at this meeting.

33 English and Spanish versions of this letter or notice were mailed to
its employees by the Respondent and indicated therein that this was, “in
response to many of your grievances and problems,” stating, among other
things, that “Conair always maintained an ‘open door’ policy with re-
spect to all employees,” and listing, among other benefits, “Profit Sharing
Plan for non-union members.”

34 In his notes for the meeting, Mayorek listed an item “apologize no
meeting.” When counsel for the General Counsel suggested that this
meant that Mayorek was *“apologizing to the employees for not holding a
meeting before, not communicating with them effectively, before,” he re-
plied, “I don’t know that to be a fact.” He also stated as to its meaning,
“*Other than the fact that maybe Mr. Rizzuto couldn’t make it for that
meeting. That’s the only thing I can think of.”
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the Respondeni did not want nor need a union at Conair.
He stated that he listed the benefits currently in effect
for the Respondent’s employees and explained the Re-
spondent’s profit-sharing plan to the gathered employees
telling them it was for nonunion employees only.?s
Mayorek continued that he told the employees that the
Respondent was “looking for a bilingual personnel man-
ager who could listen to and help the employees with
their problems,”3® and that the Respondent had an
“open door policy” whereby employees could bring
their problems and complaints to “Conair managers” in-
cluding himself and Rizzuto. He related that he addition-
ally told the employees that the Respondent would “look
into” the question of higher wages and the necessity for
an additional water cooler, and he “conveyed” to the
employees that Conair *“can do more for you than the
union.” Mayorek added that he told the employees about
the disadvantages of a union including dues payments,
initiation fees, the possibility of loss of income due to
“strikes and other things,” and that there could be fines
and assessments imposed by the Union.

While Mayorek admitted the possibility that things
were said at this meeting which he could not recall, he
categorically denied promising employees any benefits to
obtain their withdrawal from and disavowal of the Union
or threatening them with discharge or disciplinary action
because of their activities on behalf of Local 222. He tes-
tified that he told the employees that they did not need a
union but, if they desired union representation, “there
was nothing the company could do about it.” However,
later in his testimony he admitted to being unsure about
his having said the latter at this particular meeting. Addi-
tionally, Mayorek was positive that he spoke about the
Respondent’s “‘grievance committee” since he wanted to
make sure that the employees knew about it. “If they
weren’'t aware of it they knew there was a source that
they could put a grievance in or talk to someone about
it, I wanted to make sure that they were aware of it.”37
Mayorek continued that Kampel also spoke at this meet-
ing reiterating briefly what he had previously said to the

35 While Mayorek alleges in his testimony that this statement was
made to the employees because it is one of the profit-sharing plan’s eligi-
bility requirements, he also acknowledged that employees signing union
authorization cards, atiending union meetings, or otherwise supporting a
union are not thereby disqualified from participation in the profit-sharing

plan.
36 As stated before, the evidence herein shows that the Respondent
hired Arthur Marin on June 1, 1977, as its personnel director to handle

cmplovee complaints and grievances, “along with other things.” with
Marin being fluent in both the English and Spanish languages.

37 Mayorek, in an affidavit previously given to a Board agent during
the investigative stage of this proceeding, stated, “1 did not make any re-
marks to the employees that are not contained in the three page
outline/letter dated April 5, 1977.” However, it should be noted that this
outline/letter contains no reference to any “‘grievance commiitee,” al-
though it does state, “Conair always maintained an ‘open door’ policy
with respect to all employees. The Union concept of a grievance proce-
dure, or being represented, is taking a step backward. They will have
someone represent you instead of you representing yourself. On several
occasions we have expressed that if an individual or a group of people
had a specific problem that he or she was welcome to discuss it with
management at any time.” Moreover, Mayorek failed to mention any-
thing about a grievance commiitee in his affidavit at all. It should also be
noted that the Respondent’s personnel manual, distributed to all its em-
plovees, does not mention a grievance committee nor {or that matter any-
thing about an *“open door policy.”

employees but particularly concerning the Respondent’s
“open door” policy, and that the Respondent “really
didn’t need a union,” because of what the Respondent
had done for its employees in the past.38

Four additional witnesses testified for the Respondent
concerning the April 4, 1977, meeting. Josephine Torres,
a solderer on the assembly line, testified that she attend-
ed a meeting prior to the strike on April 11, 1977, at
which Mayorek, Kampel, and Raab were present. She
recalled that it was held between 2:30 and 3 in the after-
noon in “one of the offices” but not in the cafeteria and
“I can’t remember exactly what they say. There was ex-
plain to us, you know, how things going to be in Conair,
you know, how—but exactly 1 can not remember every-
thing, you know.”

Lucille Barsi, employed by the Respondent on the as-
sembly line,3? testified that on April 6, 1977, she was di-
rected to attend a meeting of employees in the cafete-
ria.#® Her recollection of what was said at this meeting
was limited. She stated, “Well, the only thing 1 remem-
ber is that there was—I believe Jerry [Kampel], he was
just talking about the benefits, in other words, just telling
the people what the benefits were of the company, and I
guess he just like asked if there was any questions. I
really can’t remember more or less anything else. I mean,
he went into the benefits that we had and all, and that’s
all 1 really remember.” She added that Mayorek and
Kampel had mentioned that the Respondent had an
“open door” policy.

Barsi’s testimony on cross-examination concerning this
meeting was evasive and at times unclear to say the least.
However, she did relate that one of the reasons the meet-
ing was called could have been Local 222’s organization-
al campaign but denied that Mayorek had said at the
meeting that the Respondent did not want a union.
While she could again not recall much of what was said
by Mayorek at this meeting, she did remember that he
had not made any reference to Rizzuto in his speech and
neither told the employees about the disadvantages of a
union nor that the Respondent could do more for them
than the Union. Barsi testified that along with Mayorek

3% In an affidavit given to a Board agent, Kampel denied making any
statements or even speaking at this meeting. Further, at the hearing while
Kampel testified that he could not remember what Mayorek or for that
matter what anyone else said at this meeting, he did admit on cross-exam-
ination that he recalled addressing a mass meeting of employees at which
Mavorek was also present and at which he spoke about a wage package
and that this meeting took place prior to the strike on April 11, 1977.

3% Lucille Barsi is a group leader on the production assembly line, a
job category alleged by the General Counsel to be supervisory in nature.
According to Barsi, a group leader is responsible for “running the line,
make sure they do everything right and show the girls what to do.” She
also "makes sure the assembly line employees have all their tools,” starts
the conveyor belts moving in the morning, assigns replacement employ-
ees if required, directs employees not working to return to their jobs, and
trains new employees. Barsi receives $4.25 per hour and has no fixed po-
sition on the assembly line, while other assembly line employees general-
ly receive $3 an hour and have set assigned places on the production line.
Her immediate supervisor has the title “supervisor,” and she has no au-
thority to hire or fire, although she does report on an employee’s work
progress to those above her.

40 On cross-examination Barsi admitted that she was unsure of the
aciual date of this meeting. It would appear from the record that the
question used 1o elicit her response specified April 6, 1977, as the date of
the meeting and she went along with it in her answer.
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and Kampel, Arthur Marin also was present representing
the Respondent.41

Rita Saulino,?? employed by the Respondent as an as-
sembly line worker at the time of these events, testified
that, at the meeting in the cafeteria, Mayorek and
Kampel were present and that they spoke about the
benefits that the employees already had and that, if the
employees wanted to join a union, “it was up to us if we
so choose and they didn’t tell us one way or the other to
go or not to go which way.” She stated that the meeting
lasted “no more than maybe 15 minutes or so0.” Saulino
continued that she could not recall everything or exactly
what was said at the meeting, but remembered that
Mayorek had told the employees that if they had any
problems they should bring them to the attention of man-
agement.

Emma Socorro, an assembly line employee, initially
testified that she had not attended any meetings in the
cafeteria during the week of April 4, 1977. However, on
cross-examination, after her recollection was refreshed
by an affidavit given previously by her to a Board agent,
she then testified that the Respondent’s representatives at
this meeting told the employees, that if they had any
problems or grievances, they could talk to management
about them; that hot meals were to be supplied in the
cafeteria in the future; that a new water fountain would
be installed in the Respondent’s plant; that a Spanish-
speaking ‘“‘translator” would be available to assist em-
ployees in bringing their grievances to management; and
that a wage increase would be granted to the employees
in the future.

2. What occurred on April 5, 1977

Stephen Olah testified that on or about April 5, 1977,
William Reed, his supervisor, informed the employees in
the warehouse department that Irving Green, the “head
of the supervisors” wanted to talk to them individually
in Reed’s office. Olah stated that when his turn came he
entered the office and Green asked him if he had any
problems, to which Olah responded, “And I said that I
didn’t think it was right that people were being fired and
people were in the plant weren’t being promoted.” Ac-
cording to Olah, Green wrote down what he said in a
notebook and then told Olah that, “if 1 had any prob-
lems, his door is open.” Olah added that, while he had
received work orders from Green on previous occasions.
he had never personally spoken to Green before, ‘‘on
that kind of level.” Olah related that Green also spoke to
Thomas Pruchnik, Glen Scarano, and Richard Geseck,
the other employees in the warehouse department.43
While Green testified as a witness for the Respondent he
did not deny this occcurence.

3. The meeting of April 6, 1977

The evidence herein shows that during the afternoon
of April 6, 1977, the Respondent held another mass

41 As noted before Arthur Marin was not hired until June 1, 1977.

42 Saulino, at the time she testified at the hearing, had been transferred
from her assembly line job to the quality control department.

43 Pruchnik, Scarano, Geseck, and, as indicated before, Olah, all
signed authorization cards for the Union.

meeting of its unit employees, this time in the production
area of the plant.4* Leandro Rizzuto, the Respondent’s
president, addressed the employees from atop a platform
composed of wooden skids using an interpreter to trans-
late his remarks into Spanish.

Stephen Olah testified that Rizzuto said:

. .. he had heard that we were trying to start a
union, and that with a union it—he couldn’t—we
couldn’t be like close to management; we would be
separated from management with a union. He point-
ed out what the company had done for us, the air
conditioning, the enlargement of the cafeteria, a
profit-sharing plan that was available only for non-
union members. He went on to say that if a union

came into the plant and it was—and the workers on ~

the line were making $5 an hour, he would come
out and work on the line himself. And he said that
it would be unprofitable for him to stay if a union
came in. He went on to say about the wage package
deal . . . that was going to be given to us on April
the 18th—and, if we didn’t like it, the door would
be open; and, if we had any problems, to come—we
can go to our supervisors or go right to him and
talk to him. . . . T know there were other things
said, but I can’t remember right now what—like I
said, it was a year ago.

Olah’s testimony continued as follows:45

Q. Do you recall whether Mr. Rizzuto expressed
his feelings about the Union?. . . .

A. He expressed he didn’t want a union at
Conair. Also I remember he said about the guard.
There were complaints about the guard, and that

the guard’s attitude would change for the
better. . . .

Q. Did Mr. Rizzuto say anything about the cafe-
teria?

A. That they were going to serve hot food. That
was one of the things he said that the company was
going to do for us in the future.

Q. Did he mention a water fountain?

%% The General Counsel's witnesses, at least those who could recall the
dates on which the meetings occurred, testified that this meeting and the
prior one took place on April 6 and 4, 1977, respectively, and | accept
these dates, although Mayorek testified that they occurred on April 7 and
6, respectively. Rizzuto testified that he was “out of the country” from
March 24, 1977, until April 4 or 5, 1977, and had just returned from
Hong Kong when the meeting at which he addressed the employees oc-
curred. Since Mavorek testified that when he addressed the first mass
meeting of employees Rizzuto was still in Hong Kong, the April 4, 1977,
date rather than April 6, 1977, as he indicated, would appear more cor-
rect. Further, as will subsequently be discussed herein, and as the evi-
dence shows, the Respondent distributed Easter holiday gifts to its em-
ployees the day after the second mass meeting occurred at which Rizzuto
addressed these employees, this also being the day before the Respond-
ent’s plant closed for Good Friday, which fell that year on Friday, April
8, 1977. This would clearly indicate that the meeting took place on April
6, and not April 7, 1977.

*% Counsel for the General Counsel asked questions of Olah, which,
although Jeading, seemed more designed to refresh his exhausted recol-
lection than to, in effect, “tell him what to say” as Respondent asserted
was the purpose of these questions and, therefore, objectionable. I there-
fore overruled the Respondent’s objections in this regard.
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A. Yes. He again mentioned the water fountain.

Q. What did he say about a water fountain?

A. There was going to be a water fountain put in
the back of the cafeteria so the ladies wouldn’t have
to walk all the way up to the front to get a drink of
water.

Olah added that this was the first time that Rizzuto had
ever spoken to him at a meeting or otherwise before this.

Olah also related that on April 6, 1977, about 12:30
p-m., he had gone into Warehouse Supervisor William
Reed’s office to pick up some documents when Reed
said, ““Steve, did you sign a union card yesterday out in
the parking lot?” I said no. He goes, ‘Because someone
asked me whether you did or did not. Someone had seen
you talking to one of the union representatives.” I said
no, I hadn’t. He said, ‘All right. Just be careful.”” Reed
testified that Olah initiated various conversations with
him during which Olah questioned him about the Re-
spondent’s attitude towards employees joining Local 222
and “would the company move to Hong Kong, would
the company fire personnel if they join the union. Ques-
tions along those lines.” Reed stated that he told Olah
that he “couldn’t really answer any of his questions.” He
denied ever asking Olah about Local 222, or whether
Olah had signed an authorization card or not. He stated
that these conversations with Olah about the Union com-
menced in and around March 1977, and that he was
aware that Olah was the only “union supporter in the
warehouse.” Reed also denied having discussed the
Union with any of the other employees in his depart-
ment.

Florence Jacko testified that on April 6, 1977, she was
advised by her line supervisor, Rosa Cruz, that there was
to be a meeting of all employees in the production area.
She stated that Rizzuto spoke to the employees from a
raised platform made of wooden skids piled on top of
each other and this was the first time she had ever seen
him. Jacko related that Rizzuto, after giving a brief his-
tory of how he and his father had started the Company
in the basement of their Brooklyn, New York, home and
subsequently expanded its production facilities to the
Edison, New Jersey, plant, with plants in Hong Kong
and Arizona, *‘said more or less the same thing that Mr.
Mayorek said at the first meeting.” She added that Riz-
zuto also said:

. that the union would probably tell us that
we’re going to get about $5 an hour increase. And
he said, well, if he could get $5 an hour for work-
ing on the line, he would work there himself; and
that, if he had to pay us $5 an hour, he wouldn’t be
able to afford it, and he’d probably go out of busi-
ness. . . . And he thinks we could do a better job
without the union. He also said that the profit shar-
ing would not be in effect if there was a union in-
volved, and that anybody that was in the union
wouldn’t be eligible for the profit sharing. He also
mentioned, you know, about the water fountain
and—that there would be another water fountain.
. . . Plus the guard’s attitude, and—would change.
. . . Well, he said he wouldn’t be able to offer us

anything at that time, that he would have to look
into his financial records or whatever you call it,
and then maybe later he would be able to tell us
more. But at that time I don’t remember him saying
anything about any wage thing . . . . He said that
the doors were open, if we had anything to com-
plain about, we could come to anybody. And, if we
weren’t satisfied with Mr. Mayorek or Mr. Kampel
or whoever, we could come directly to him and he
would help us. . . . He said, “Right now I can’t
offer you any wage deal because I have to go
through my financial affairs.”46

Jacko continued that during this same week of April 4,
1977, “the 6th or 7th,” her assembly line supervisor,
Rosa Cruz,

came over to the entire line and told us, after she
had been to a meeting in the conference room . .
told us that they were going to offer us a package
deal, a wage deal and whatever in about 2 weeks.
Then she went away. And about 15 or 20 minutes
later she returned and said that the exact date
would be April the 18th.

According to Jacko there were about 20 employees on
the assembly line when this took place. As stated herein-
before, Rosa Cruz denied having had any conversations
with other employees concerning anything connected
with the Union or what the Respondent’s representatives
had said.

Noraima Mendez also testified about the meeting held
during the early afternoon of April 6, 1977, indicating
that Rizzuto was the main speaker and had said:

He started talk about all improvements we have in
the past, the air condition . . . and the cafeteria
being enlarged, being remodeled . .. and some
person interrupt him and ask about the raising, it
was, what she make and she no satisfied. And he
said by that time he cannot promise give any
money, he got to see his finances before that. And
after that he say very clear, I don’t see why the
people get involved with the union. I don’t agree
with that, and I no be able to negotiate with any
union at all. I don’t need that.

Mendez continued:

And he repeat again, like Mr. Mayorek say, I want
you people, if you have problems, you have the
door open and can go to anyone, Mr. Kampel, Bob
Gagas . . . John Mayorek, even myself, don’t be
afraid. . . . Like Mayorek says, same words—over
here big family, all Christian, and for union came in,
we split the whole group and you got to wait . . .
you got to realize you don’t be able to solve your
problem quick like now because . . . somebody

*6 On cross-examination Jacko testified:

Q. Isn’t it a fact that you were not promised any wage adjustment
either to remain in the union or to leave the union; isn’t that a fact?

A. No promise of anything. They just said that they would tell us
about a package deal on the 18th of April.
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going to represent you and maybe take longer than
you think to solve your problem. Now you got an
open door and you can see any of us, Mr. Mayorek,
Mr. Kampel or even myself. But without the union
we can better understand and stick together.

According to Mendez, Rizzuto also said that if Local
222 offered to get them wages of $5 an hour he would
take an assembly line job himself and if he had to pay
“over $5 an hour they going to push me out of busi-
ness.”

Concerning the April 6, 1977, meeting, Carlos Cruz
testified that Ann Gere informed employees eating lunch
in the cafeteria that they were to proceed to the “work
area” for a meeting. Cruz stated that at this meeting Riz-
zuto spoke to the employees from a raised platform of
wooden skids, by means of an interpreter and, after in-
troducing himself as the employees’ boss, said:

1 heard about you people trying to start a union
inside here. We don’t need a union because we are
just like a family, we don’t need one. Then he start-
ed saying the benefits that was right here, we have
profit sharing there, that we won’t have that if the
union came in. And then he was saying about the
bathrooms, they was going to fix up, the cafeteria,
the designing—for hot meals they are going to en-
large it. And the working conditions are going to

get better there. . . . He was saying about no more
Christmas parties if the union came in, no more tur-
keys.

After Cruz’ recollection was refreshed, concerning any-
thing additional that Rizzuto had said at the meeting, he
continued:

He was saying if you have problems come and see

. me, you can come and see John Mayorek or
anybody else like supervisors first.47 He was saying
he was going to hire somebody to speak Spanish to
solve the problems so they can listen to him. He
was saying that if he rose up the wages up to $5 an
hour, that he would run out of business. And if he
paid everybody $5 an hour he will come up and
work at it himself.

Lucille Allen’s testimony regarding the April 6, 1977,
mass meeting of emplovees was similar tc that given b
the above witnesses. She stated that Rizzuto introduced
himself to the employees and said:

Conair did not want a union, and that the profit-
sharing plan wouldn’t be available to union mem-
bers, and that somebody had lodged a complaint
against a guard and he would have a guard change
his attitude toward the employees. And Mr. Rizzuto
said that we were all Christians and one big happy
family, and if a union was to come in, it would sep-
arate the employees from the management, and that
on [April] the 18th, a package deal would be of-

%7 Cruz testified that he had never heard about this before that week.

fered, and if the employees didn’t like the package,
the door is open.*%

Although Maria Lopez, an assembly line employee,
testified that the April 6, 1977, meeting at which Rizzuto
spoke occurred 1 week after the April 4, 1977, meeting
was held, and while she could not remember for the
most part what Rizzuto had said, she did recall:

He say that he was trying to help us, but he could
not give us the raise that he had promised because
you have to help him in order for him to help us.
He said that he was going to give us a raise, but he
could not give us a raise at the time he say and con-
template he would . . . because the company was
losing a lot of money, but . . . they would give us
the raise later.

Lopez added that never before had Rizzuto spoken to a
large gathering of employees during any of the time she
had worked there.*?

Rizzuto testified that the April 6, 1977, meeting at
which he addressed the Respondent’s employees took
place in the cafeteria of the Respondent’s plant in
Edison, New Jersey, and that Mayorek, Kampel, Raab,5°
and “one of the girls in the Company, Ida, who was
doing some of the translating” were also present. He
continued:

The [theme] of the conversation with the employees
in the cafeteria was one of trying to keep them calm
during the period of violence and advise them that
the Company itself was not against a union, but it
was against violence and was against anybody
trying to enforce other rights upon people for what-
ever reasons they may have, and also telling the
people that it is the company’s position to try to
protect their rights . . . and basically try to spell
out some of the rumors that were spreading around
about the union, about the company and what our
position was going to be.51

_ 98 Allen testified that Rizzuto did not specify what the “package deal”
was to be nor did he make any statement about increasing employees’
wages.

4% Lopez also testified about meetings held by Mayorek in the Re-
spondent’s cafeteria, with approximately 10-12 employees, each assembly
line being called in at a separate time, at which Mayorek asked the em-
ploves about their problems and “if they were satisfied to be working.”
While she was unsure as to when these meetings were held, stating that
she could not recall whether this occurred in April or in May 1977, her
affidavit given to a Board agent investigating the charges herein states
that these meetings occurred on April 6, 1977, shortly after the mass em-
ployee meeting described above. Lopez also alleged in her affidavit that
at the meeting which her particular line attended, Mayorek had promised
that the Respondent would hire a bilingual guard and give the employees
a wage increase. Mayorek gave no testimony concerning these meetings.

50 As indicated hereinbefore, Raab was called as a witness by the Re-
spondent but did not testify about this meeting either.

51 Aside from the fact that all the other witnesses, both for the Gener-
al Counsel and the Respondent, testified that the April 6, 1977, meeting
was held in the production area of the Respondent’s plant, it should also
be noted that the acts of violence or other misconduct alleged by the Re-
spondent to have occurred on or off the picket line at the Conair plant
occurred admittedly on or after April 11, 1977, the date the strike began
and subsequent to this meeting. Also when Rizzuto was asked if he could

Continued
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Rizzuto denied threatening employees or promising
them any benefits stating that, “the only thing I said with
regard to benefits is that the company would continue
based on its prior, you know, track record as to what it’s
done in the past and hopefully we could provide the
same in the future once this labor unrest is put out of the
way.” He also denied soliciting grievances from the em-
ployees although he admitted that he did say, “We
always had an open-door policy if at any time there was
something that the supervisor or management cannot re-
solve, that my door was open for anybody to come in
and see me.” Again Rizzuto denied in any way implying
that the plant would close and be moved to Hong Kong
if the Union got in, testifying, “‘as a matter of fact, we
advised the people that we were improving the cafeteria,
which we did, and that we were going to be increasing
the parking lot which is one of the previous grievances
that was around, and that the work was being started
within a short period of time.” Rizzuto continued that
the only reference he made to Hong Kong in his speech
to the employees was, “the fact that I just returned from
the trip and that we were going to get additional supply
of component parts to help us with the additional assem-
bly in this country.”%? Rizzuto also denied saying any-
thing to the employees about “what would happen if a
union was voted into the plant.”

Rizzuto testified that during the beginning of 1977 be-
cause of the Respondent’s dramatic growth, he had
planned to hire a personnel director in line with planned
activity ““to meet competitive wage structures and fringe
benefits in the Edison area to attract, you know, the
proper personnel to our company.” He related that con-
sideration of enlarging the cafeteria for the provision of
hot food for the employees began during the end of
1976, and that written proposals had been submitted to
the Respondent by various vending companies. Rizzuto
added that the Respondent had a practice of distributing
gifts to its employees on different occasions such as
Christmas bonuses and turkeys.

Mayorek testified that he believed the meeting at
which Rizzuto addressed the employees took place

recall anything else that was said at the April 6 meeting, he responded,
“The whole theme of the meeting was basically where the people were
feared as far as threats and violences and that 1 was just trving to calm
the situation.” As noted before, the strike did not commence until April
11, 1977.

52 However, Rizzuto also testified:

Q. Mr. Rizzuto, either in one of these large meetings or in a one-
on-one situation with any employees, did you ever mention Hong
Kong to them?

A. Well, there were rumors going around the company so far as
the—that Conair was going to be expanding the Hong Kong oper-
ation and that Conair was going to reduce the labor force or what-
ever in Edison and what I spelled out—1 don’t recall if it was in the
meeting of April or the one in October, that it was the position of
the company to increase the percentage of production here in the
country, which, you know, it is a matter of record, so 1 am not
saying something that wasn’t correct, and it was the intentions that if
we all cooperated and did our work with the efficiencies and the
productivity, that yes, we can surpass our competitors which, by the
way we are the only company left in the country producing hair
care appliances, everybody has either closed or gone overseas and
we feel that Conair can exist in producing product in this country,
providing our productivity and our working relationships is one that
we act as a family.

during the afternoon of April:7, 1977, and was held in

the production area of the Respondent’s plant. He relat-

ed that only Rizzuto spoke at this meeting:53 S
According to Mayorek, Rlzzuto said:

He had heard that the people weré—or that a ‘union
was soliciting to get in, -that cards were’ being
signed. He .. . gave a brief history of the compa-
ny, how it started small .
people . . . from actually nothmg to what it is now.
He expressed an opinion that the people had gotten
what they had gotten by themselves as opposed to
any outside help . . . and why should they have to
pay to, you know, in dues, to get benefits. He told
them that if they had any particular gripes or prob-
lems, that they had set up the grievance commit-
tees, that they were available, to use them. He told
them if they were noneffective, that his door was
open at any time.5% :

Mayorek stated that he had a- “pretty good recollec-
tion of what Rizzuto had said” at the meeting, and- that
Rizzuto did not suggest, threaten, or imply that there
would be any reprisals or disciplinary action taken
against employees who might sign union authorizations
cards nor did he promise the employees a wage package.
While Mayorek could not remember Rizzuto having said
anything to the employees about Hong Kong, he did tes-
tify with certainty that Hong Kong was never mentioned
at any of the meetings which took place during the week
of April 4, 1977. Further, Mayorek did not recall wheth-
er or not Rizzuto mentioned anything about the plant
guard’s attitude but he did testify that Rizzuto, after a
few employees had complained about the guard, indicat-
ed that the guard would no longer “stand on the balco-
ny” to observe employees either while at work or upon
their leaving the plant. Mayorek added that Rizzuto had
informed the employees that the Respondent’s proﬁt-
sharing plan was for nonunion employees.

Kampel testified that he could not recall anything
about this meeting or whether he was present at it at all.
Additionally, upon cross-examination, two of the Re-
spondent’s witnesses, Lucille Barsi and Rosa Cruz, gave
testimony concerning this meeting,5% with Barsi testify-
ing that Rizzuto *“didn’t say anything about Hong Kong.
I don’t remember,” and Cruz stating, “I never remember
Lee [Rizzuto] talk to the people. 1 never went
inside.” Cruz also testified that she never heard “‘anyone
from management” tell the employees that they did not
think that the employees needed a union. -

33 Rizzuto testified that Kampel] also spoke at this meeting but denied
that Kampel had promised employees any benefits. Rizzuto however did
testify that Kampel had stated, “If there was grievances that were not
being able to be rectified by the supervisors, that yes, they could come
into my [Rizzuto’s] office and spezk to me on it.”

54 On cross-examination, however, Mayorek testified that he did not
recall Rizzuto mentioning anything about “people signing cards.”

55 At the time she testified at the hearing Barsi had been promoted to
the position of group leader. Rosa Cruz was, at all times relevant herein,
a supervisor as indicated hereinbefore. Further, although the Respondent
called and examined approximately 21 other employee witnesses, it elicit-
ed no testimony from them concerning this meeting.

- how'it built up-in
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4. Additional meetings held on April 6, 1977

During the afternoon of April 6, 1977, following the
meeting described above during which the Respondent’s
president, Rizzuto, addressed the employees, the Re-
spondent held a series of meetings with smaller groups of
its employees, numbering between 10 to 15, in its execu-
tive conference room. Olah testified that sometime be-
tween 3 and 4 o’clock on the afternoon of April 6, 1977,
and after the conclusion of the meeting held by the Re-
spondent in the production area of the plant at which all
the Respondent’s unit employees were in attendance, his
supervisor, William Reed, called the warehouse depart-
ment employees together and advised them that manage-
ment wanted a representative from each department to
attend a meeting in the “front office” conference
room.5® Olah stated that another warehouse employee,
Thomas Pruchnik, and himself shared the meeting with
Pruchnik attending the first half and Olah the second
half. Olah related that there were approximately 12 em-
ployees there plus Rizzuto, Majorek, Kampel, Raab, Bob
Gagas, head of production, and Rosa Cruz, a “floor-
lady.”®7

Olah testified that, when he entered the conference
room and sat down, Rizzuto was standing and, in Olah’s
words, saying:

That he has a place in Hong Kong that’s much
cheaper to operate, and that he knows that the em-
ployees are only looking out for themselves, but, if
we force him, he will move to Hong Kong. He
wouldn’t like to do this but, if we force him, he
will. And he said that—pointed out the wage pack-
age deal that would be presented to us on April 18.

He added that Rizzuto also said that, “If a union had
gotten in, he would be forced to move to Hong Kong.”

Olah continued that Kampel also spoke at the meeting
and indicated that some of the women employees had
complained about injuries to their hands while working
on the production line and that the Respondent would
supply them with gloves in the future. According to
Olah, at the conclusion of the meeting, Kampel instruct-
ed these employees present to return to their respective
work areas and advise their fellow emplovees about
what had been said at the meeting. Olah testified that
Noraima Mendez and Carlos Cruz were among the em-
ployees present with him at the meeting which lasted ap-
proximately 45 minutes.

Noraima Mendez testified that on April 6, 1977, at ap-
proximately 3 or 3:30 that afternoon Rosa Cruz directed
her to accompany Cruz to a meeting being held in the
conference room. She related that present at this meeting
were Rizzuto, Mayorek, Kampel, Raab, Gagas, and ap-
proximately 10-12 employees from the production, serv-

5€¢ This conference room is in the building area occupied by the execu-
tive, managerial, and clerical offices, is richly decorated with wood pan-
eling, paintings, and carpeting, and furnished with a large conference
table and chairs. Kampel testified that it would be unusva) for an employ-
ee to venture into this office area of the plant unless, “something, you
know brought him there.”

57 It appears from the record that several of the employees testifying
at the hearing used “floorlady” as a term descriptive of their assembly
line supervisor.

ice, and warehouse departments, and with Martha
Rivera, a production employee, acting as interpreter.
Mendez stated that Rizzuto spoke during most of the
meeting, “talking about all the benefits we got over
there, air conditioning . . . a cafeteria . . . they going to
have in the future hot food, and the company going to
pay part of it so they are going to be cheaper for all em-
ployees.” She continued that Rizzuto told the employees
how he started the business “with $200 in the basement
in New York” and said:

I understand they have called the union in and 1 no
prepared for that. I don’t want to have a union in
this place. I don’t think they need union over here.
Anybody can come to you and offer anything—as
much as they want—but let’s see how they are
going to cut the promises. So far we did so good.
So far we do the best. I don’t realize you people
gotting problems, and they want to call the union.
But I don’t need any union this place and they got a
place in Hong Kong, and you got to understand 1
can go there in a low cost, without any headache
what 1 got here now. Without these headaches 1
can shut this plant off and go there.

According to Mendez, Rizzuto also mentioned that the
Respondent’s profit-sharing plan was for nonunion mem-
bers only; that if the Union got in the employees would
have to pay high union initiation fees; “and he mention
the bonus, Christmas bonus”; and that Rizzuto mentioned
“something” about a “package deal” in or about April
18, 1977, which Rosa Cruz would “let us know about.”
Mendez related that Rizzuto mentioned the Respondent’s
“open door” policy after one of the employees had com-
plained about the lack of a wage raise and that he could
never talk to anyone in management about it before
beyond Rosa Cruz, his supervisor, because ‘“Nobody tell
him that before.” Mendez continued that one of the em-
ployees “started talking about hands, how they got dam-
aged hand,” and Kampel promised to distribute gloves to
the assembly line employees who needed them.

Concerning these meetings, Carlos Cruz testified that
at approximately 2:30 in the afternoon of April 6, 1977,
he was advised by Ann Gere, his supervisor, that his re-
quest to Mayorek to attend one of the conference room
meetings had been granted and he therefore accompanied
Gere to the conference room for the meeting. Cruz
stated that there were about 15 employees present as
well as Rizzuto, Mayorek, Kampel, and Raab. Cruz con-
tinued that Rizzuto told the employees:

. . . Conair does not want a union inside a plant, it
would just separate us between the management.
And so then he started saying about the benefits
again, that they got good holidays right there, and
the insurance plan is better than the one the union
could—would offer us. Then he was saying about
the profit-sharing plan, that if the union came in, we
would not have that. . . . He also said if the union
came in he would move to Hong Kong or Phoenix,
that production there would be cheaper than it is—
than it would be down in Edison. . . . He was
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saying about a new package deal that we were
going to have, supposed to be included better
wages, new wage increase, and better conditions—
working conditions. . ... Well, he said that if you
have any problems, just—my door is always open.

Cruz added that the new package deal was to be offered
on April 18, 1977. Cruz related that Rizzuto also told
them that the Respondent was hiring a new employee
“for the Spanish speaking,” to listen to employee prob-
lems and try to resolve them.

Cruz testified that during this meeting Kampel re-
sponded to a complaint from an employee “about ladies
not having any gloves” by indicating that “starting April
11 we will give all the ladies gloves.” According to
Cruz, Kampel also directed those employees present at
the meeting, “to tell the people about the new deal,
package deal.” Cruz added that the meeting lasted for
approximately 45 minutes to 1 hour and, at the end
thereof, he requested permission to remain for the next
meeting immediately following, which permission Riz-
zuto granted. Cruz stated that Rizzuto repeated what he
had said at the previous meeting, “that Conair does not
want a union inside here. That if a union came in they
would move to Hong Kong or Phoenix. . . . Then he
was saying about profit-sharing. . . . The meeting was
just like before, exactly the same.” Cruz indicated that he
left before the meeting concluded, having remained for
about 20 minutes.

Mayorek, now called as the Respondent’s witness, tes-
tified that on April 7, 1977,58 the Respondent held *“four
or five” meetings, each having in attendance approxi-
mately 15 employees, 2 of which he personally attended.
He acknowledged that these meetings were not griev-
ance committee meetings, that they were “conducted dif-
ferently,” and that the like of these meetings had never
been held by the Respondent before.®® Mayorek added
that representing the Respondent at the meetings he at-
tended were Rizzuto, Kampel, Raab, possibly Gagas, and
himself. He could not recall if Rosa Cruz was present at
these meetings.® Mayorek related that either he or Riz-
zuto had suggested that management speak to smaller
groups of employees after Rizzuto had addressed the
mass meeting of employees earlier that day, since Riz-
zuto was unsure as to whether all the emplovees had
been able to hear his remarks.

58 As set forth hereinbefore, these meetings most probably took place
on April 6, 1977.

58 However, Mayorek also testified that previously, and before April
11, 1977, he had attended “many committee meetings where groups of &
to 12 people either from lines or from different departments have been in
the meeting 2nd have asked questions and have presented many problems
and many grievances to the management.” By way of explaining this he
asserted that, “being most familiar with all the benefits and just about ev-
erything in the company, so 1 more or less spoke to everybody in ‘75.”
He remembered speaking to groups of employees as well as individually
in 1975 and to “addressing groups of employees in the cafeteria in the
summer of 1976.” He stated that he and Rizzuto also had addressed em-
ployees at the Respondent’s Christmas parties at which the employees
were generally told “if they had any problems just to come and see us.”

60 Neither Rizzuto, Raab, Gagas, Rosa Cruz, nor the approximately 21
other employees called as witnesses for the Respondent, gave any testi-
mony concerning these executive conference room meetings.

'

Mayorek continued that Rizzuto did most of the talk-
ing and had “reiterated what he had said in the larger
meeting,” including:

. the brief history of the company, and there
were a lot of new people, and that if they didn’t un-
derstand certain benefits that they had, that they
could go in to me at any time. And if they didn’t
get an answer, they could go to him at any time.
He understood that they had many gripes and many
questions, if they could relate it to the grievance
committee. . ‘ _

He added that Rizzuto also told the employeés,

. that he was aware that they [Local 222] were
trying to organize, and just the basic fact that he
had felt that the people in the past, they had
come—we had been there since 1975, and there had
been many changes and many gains that the people
had gotten through hard work, and through their
grievances . . . on their talks with management, and
that he felt that that was the best way to obtain—.

Mayorek denied that Rizzuto had made any reference to
a wage package or wage increases, had made any tlireats
or promises at all, or had made any mention of Hong
Kong at these meetings. He also denied having gone to
the employees, prior to these meetings, to ask them if
there was “unrest” or tell them that he wanted to find
out what their problems were. .

Mayorek testified that Kampel “might have said a few
words in one of.the meetings that I was at.” He stated,
however, that he was unsure whether Kampel had told
the employees that management would get back to them
at a later date to try to solve some of their problems and
complaints raised at these meetings, including gloves for
assembly line workers, although he remembered that he
had signed a check for the purchase of gloves and had
informed *“someone that we had the gloves.” Mayorek
denied that Kampel had told the employees that the Re-
spondent would be offering a wage package deal to them
at a future date.8! ;

Kampel, called by the General Counsel as a witness,
testified that he attended only one of the conference
room meetings and that the employees who attended,
“approximately 12 to 14 in number, did most of the talk-
ing.”¢2 According tc Kampel, these meetings were
“grievance committee” meetings, and that management
was there “to listen to grievances,” to find out what the

¢! Mayorek testified, “In one of the meetings, he [Kampel] just you
know—just said, you know, we cannot say too much—say anything.
Under particular laws, the management can tell you—you know . ... .
We can only tell you what we have done in the past.” However and,
significantly, Kampel testified that at the time of these meetings and in
fact, at the time of any of the meetings held during the week of April 4,
1977, the Respondent’s management representatives did not know *“what
we could say or what we couldn’t say” concerning promises of benefits,
etc. Further, in this regard, Arthur Marin, the Respondent’s personnel di-
rector, hired on June 1, 1977, testified that it was apparent to him that
“many of the supervisors did not have the proper background in the mat-
ters of what’s legal or illegal.”
82 Mayorek testified that the Respondems management representative
did 70 to 80 percent of the talking at these meetings.
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employees’ problems were, and that the employees at the
meeting were “‘spokespersons for the rest of the employ-
ees . .. there for the presentation of grievances.”83
Kampel related that the employees complained about
their present terms and conditions of employment and in
response to these complaints he told them that he
“would get back to them at a later date to try and solve
some of their problems.” Kampel admitted that he prom-
ised to provide gloves for female employees on the as-
sembly lines in response to an employee’s complaint
about injuries to employees’ hands during production
work; that he promised that communication between em-
ployees and management would be opened up regarding
employee problems and complaints;®% that he told the
employees that the Respondent would be offering a
wage package to them at some future date, in response
to employee complaints about their wages;%® and that
employee complaints about a fellow employee’s unfair
discharge “would be looked into.”

Kampel related that these meetings (I presume he was
referring to all the meetings held during the week of
April 4, 1977) came about because *“‘one of the line super-
visors,” whose name he could not remember, had ad-
vised the Respondent that the employees “would like to
come and have a meeting with management” because of
employee concern over “talk of unrest” and about the
possibility of a strike. As stated in his affidavit given to a
Board agent in this matter on May 2, 1977, Kampel gave
as a reason for the holding of such meetings:

. . . Mayorek, Rizzuto and 1 had gone to the em-
ployees and told them that we heard that there had
been some unrest and that we wanted to find out
what the problems were. . . . Before this meeting,
one of the supervisors, whose name 1 do not recall,
told me that there were some grievances and that it
would be good if we sat down and talked about it.
The next day, 1 told one of the line supervisors,
whose name 1 do not recall, to get the people to-
gether and bring them in. . . .88

Kampel testified that by the term “‘unrest” he meant that
the Respondent had heard that there were grievances
and problems among the employees and that some em-
ployees were contemplating going out on strike. More-
over, Kampel also testified that another reason for the
meetings being held was because “‘the union was organiz-
ing and there might be a strike.”

63 Mavorek testified that these meetings were definitely not ““grievance
committee” meetings.

64 However, while Kampel stated that an affidavit given by him to a
Board agent was only “partly correct,” he acknowledged in this affidavit
that he had made such promises. Further, Kampel testified that at the
time of the meeting he had thought communication between employees
and management was good and was surprised to find out that it was not.

65 Kampel testified that when advised subsequently by legal counsel
that such a promise might be illegal, the Respondent, through its manage-
ment representatives, thereafter advised its empioyees “that Conair could
not offer the wage package or anything else until the labor problems
were resolved.”

8¢ Interestingly, during his testimony Kampel denied the truth of some
of the statements he had made in his sworn affidavit, stating at one point,
“Yes, that was correct, but that’s not correct now.” However, he really
never explainred why the truth thereof had changed during the passage of
time.

Additionally Kampel testified that he, Rizzuto, and
Mayorek were present at these meetings on behalf of the
Respondent along with an interpreter. Kampel was
unsure as to whether Raab or Gagas attended these
meetings and did not “know .if Mr. Rizzuto really said
anything at this meeting.” He admitted that he had never
met with employees before “in a formal way,” nor ever
before discussed, with employees as a group, their prob-
lems. Kampel denied that any of the Respondent’s man-
agement representatives had said anything about the Re-
spondent’s attitude toward union representation of its
employees nor in fact anything about the Union at all.
Kampel could not recall Rizzuto stating anything about
it being unprofitable for the Respondent to stay in
Edison, New Jersey, if the Union came in and denied
that anyone from management had threatened to close
the plant and move to Hong Kong.

5. What occurred on April 7, 1977

It is undisputed that the Respondent gave each of its
employees a 5-pound canned ham and a tote bag with an
enclosed Easter card therein®? at the end of the workday
on Thursday, April 7, 1977, the last working day during
the week of April 4, 1977, since the Respondent’s plant
was closed for Good Friday. Olah testified that the Re-
spondent had set up a table manned by Kampel, Reed,
and “a number of supervisors” from which the hams,
tote bags, and Easter cards were being distributed. He
stated that, as he received these items, Reed, his supervi-
sor, “‘shook my hand and told me ‘Have a nice Easter.””
Olah added that he had been employed by the Respond-
ent during the previous Easter of 1976, and had received
no gifts at that time.

Additionally, witnesses for the General Counsel,
Jacko, Mendez, and Allen, also testified similarly to the
distribution of canned hams, tote bags, and Easter cards
by the Respondent on April 7, 1977. Both Mendez and
Allen indicated that John Raab and Bob Gagas greeted
employees as they were leaving the plant and handed
them the hams, tote bags, and Easter cards. Mendez indi-
cated that, after receiving the “ham with shopping bag,”
John Raab “shook my hand but never before he even
talk to me or nothing. He says 1 hope you have a nice
Easter and 1 say you too.”

Mayorek confirmed that the Respondent, on April 7,
1977, gave canned hams, tote bags, and Easter cards to
all of its empicyees:®® that the distribution thereof was
accomplished by six to eight supervisors including Raab,
Gagas, and Ann Gere; and that the Respondent had
never before given its employees “gifts” at Eastertime.
However, Mayorek testified that the Respondent had
given turkeys to its employees for Christmas 1976 prior
to the commencement of Local 222’s organizational cam-
paign at Conair. Mayorek continued that management
discussion about distributing turkeys or hams to its em-

57 The tote bag has “CONAIR” printed on it and is sold by the Re-
spondent as one of its products.

68 Rizzuto testified that since the Respondent opened its plant in
Edison, New Jersey, it has always given gifts to its employees; i.e.,
Christmas bonuses, turkeys for different occasions, parties, loans to em-
ployees, and perfume, scarves, and handbags from overseas.
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ployees at Easter 1977 began “months prior to April,” al-
though he did not know the exact date or circumstances.
He alleges that the hams were “ordered verbally” by
Green in the “early part of March.” Green testified that
John Raab had directed him to purchase the hams in
“mid-March” 1977, although he was unsure as to the
actual date.8®

6. The strike

The uncontradicted evidence herein clearly establishes
that a strike ensued at the Respondent’s plant, commenc-
ing on April 11, 1977, and concluding on September 23,
1977.

Background

Jerry Rivera, assistant manager for Local 222, testified
that on Wednesday, April 6, 1977, “about 25, 30” of the
Respondent’s employees appeared at the “union hall,” 81
Smith Street, Perth Amboy, New Jersey, some request-
ing the return of the authorization cards they had signed
because ‘“we want to stay with the company, we don’t
want to lose our jobs.” According to Rivera these em-
ployees explained that “the company had several meet-
ings with them that week, a lot of threats were made
that they were going to close down the shop and move
the shop to Hong Kong and that they were going to lose
the benefits that they have, and only these benefits will
be there for those people who will stay out of the union

. . that if the union ever organized our shop—they will
go out of this business and move their business to Hong
Kong.”79 Rivera added that he told these employees that
the Respondent’s actions were illegal, that Local 222
could file unfair labor practice charges against it, and
that he would inform the Union’s manager, Hugh Harris,
as to what had occurred. Rivera continued that, after he
spoke to Harris, a meeting was arranged with the Re-
spondent’s employees for the following day.

The record discloses that on Thursday, April 7, 1977,
somewhere between 4:30 and 5:45 in the afternoon a
meeting was held between union officials and approxi-
mately 50-60 of the Respondent’s employees at which
Harris addressed the employees.?!

The testimony of both Rivera and Harris concerning
what was said at this meeting is similar. After the em-
ployees reiterated what they had told Rivera the previ-
ous day, as set forth above, Harris informed the emplov-
ees abcut the procedures used tc organize & o that, 7
Local 222 obtained a majority of signed empioyee au-
thorization cards, it could demand recognition by the
Respondent as the employees’ collective-bargaining rep-

e,

=

6% The Respondent proffered into evidence a check dated April 5,
1677, in the amount of $3,187 for the purchase of 344 5-pound canned
kams, signed by Green, and a receipt and invoice. both dzted April 7.
1977, for the hams. Alhough Raab testified as a witness herein he gave no
testimony concerning the above,

70 In his affidavit given to a Board agent during the investigative stage
of the proceeding, Rivera does not mention anything about the Respond-
ent moving its business to Hong Kong.

7! Harris testified that the meeting was held “to find out directly from
the workers as to what was going on inside the plant.” He stated that
Rivera transiated his remarks to the employees into Spanish since the em-
ployees who attended the meeting were “predominantly Spanish speaking
people ™

resentative or, alternatively, “obtain 30 percent of their
signatures and then petition for an election at the Nation-
al Labor Relations Board.” Harris testified that he told
the employees that “‘based on the incidents that were oc-
curring at the plant that we had another alternative, that
we could protest these unfair labor practices by calling
an unfair labor practice strike . . . .” Rivera testified '
that Harris advised the employees that “it was illegal for
the company to make threats like that . . .”; that Local
222 could file charges against the Respondent with the
Board; and that “we could always legally strike.” Rivera
and Harris both stated that the employees “responded
enthusiastically” to the strike action alternative. Accord-
ing to Harris, the employees present indicated their opin-
ion that a majority of the Respondent’s employees “were
interested in the union and that they would be willing to
join an unfair labor practice strike.” Harris continued
that he told the employees that Local 222 would “exam-
ine the best procedure we felt at this particular time”
after which the meeting was concluded.

Both Rivera and Harris testified that after consultation
with other officials of Local 22272 on Friday, April 8,
1977, it was decided to call a strike to commence on
Monday, April 11, 1977, at 6:30 a.m. Rivera added that
“we called the rest of the staff, union business agents, or-
ganizers, and we let them know that we were having a
strike on April the 11th, gave them the address and to be
there at 6:30 in the morning.”

7. The strike—The first days, April 11 and 12,
197773

Rivera testified that on Monday, April 11, 1977, “we
showed up—1 was there at 6:30 in the morning, and we

72 Harris, Rivera, and Local 222 organizers, Joseph O’Keefe, Georgio
Santana, Olga Morales, Rafael Burgos, and Genovena Rivera.

73 The parties stipulated that the following employees “‘ceased work
and went out on strike on April 11, 1977, and that these employees par-
ticipated in the strike and picketed during the course thereof until the
strike ended on September 23, 1977 Lucille Allen, Verta May Allen,
Miguel Aquino, Genovena Arocho, Maria Arocho, Shirley Bagby, Mi-
chael Billings, Etta Burns, Hector Carabello, Yvette Casquette, Olga
Chalfa, Raymond Crespo, Celia Cruz, Dominga Cruz, Rosita Cruz,
Martha Davison, Christina De Armas, Hilda Della Torre, Patricia
Eaford, Celia Febles, Ana Rose Fernandez, Noris Garcia, Margarita Gau-
tier, Lydia Gonzalez, Wilfredo Guerrero, Gloria Guzman, Hiriam
Guzman, Florence L. Heimbuch, Juan Hernandez. Carmen lIrizzary,
Florence F. Jackc, Alice Jones, Beulah Jones, Flora F. Kurtanick,
Eveivn Lee. David Letendre. Richard Letendre, Dorothy Lodato,
Cermen Lopez, Enrigue Luciano, Rosaria Machin, Victor Maisonet,
Irene Martinez, Laura Martinez, Luz M. Melendez, Jose R. Mendez, Mi-
liady Mendez, Noraima Mendez, Rosalia Mendez, Roberto Mercado,
Elizabeth Muniz, Milagros Muniz, Jose Negron, Antonio Neiro, Adamina
Nieves, Adolfc Nunez, Jose Nunez, Stephen Olah, Luis B. Ortiz, Alida
Pabon, Adrian Pagan, Annette Palmer, Martha Parada, Julia Pellallera,
Hilda Perez, Yillian T. Perez, Denise Perrotte, Lilia Quiles, Olga Rios,
Alicia Rivera, Jose R. Rivera, Virginia Rivera, Awilda Rodriguez, Ger-
trudes U. Rodriquez, Ana Santiago, Rufina Saez, Jesus Santiago, Jose
Santiago, Wildilia Santiago, Carmen Sanson, Carmen M. Sagardia, Er-
nesto Soto, Portinia Soto, Rosaur Soto, Ismael Torres, Sonia Torres,
Aidz Iris Torrez, Rafael Valdes, Alberto Vargas, Felix Vazquez, Jose
Vezquez, Wilfredo Vazquez, Elsie Vega, and Luz C. Villanueva.

Excepted from this stipulation were Verta May Allen, Millagros
Muniz. Alida Pabon, Olga Rios, and Sonia Torres. However, each of
these employees testified in this proceeding that they were employed as
assembly line workers, had signed union authorization cards, joined the
strike on April 11, 1977, and picketed until it ended on September 23,
1957,
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had strike signs and when the people got there, they saw
the signs and they—those people that wanted to go in,
went in.” He stated that there were “about 15 union or-
ganizers there,””% and that approximately 125-130 of the
Respondent’s employees joined the strike during the
course of that day, with “a little over 100” people also
picketing at the Respondent’s premises the following
day, April 12, 1977. Rivera also testified that the picket-
ing on both April 11 and 12, 1977, was peacefully ac-
complished without any interference with employees
seeking to enter the Respondent’s plant to work. He con-
tinued that thereafter, from April 13, 1977, until the end
of the strike on September 23, 1977, the picketing contin-
ued in a peaceful manner without any attempt on the
part of the picketers to forcibly stop trucks from entering
upon the Respondent’s premises or to prevent employees
from entering or leaving the Conair plant and that he
saw “no violence committed against persons,” and nc
“truck tires slashed.”?®

Harris testified that when he arrived at the Respond-
ent’s premises at approximately &:30 on the morning of
April 11, 1977, he observed about 140 people gathered at
the plant and stated with regard to the strike signs they
carried, “Some of the workers were carrying the signs
and some of the signs were put on the windshields of
parked cars.”7® Harris related that he recognized some
of the people on the picket line as being the same Conair
employees who had previously attended the union meet-
ing on April 7, 1977. He added that he remained at the
Respondent’s premises until approximately 9 a.m. at
which time over “100” of the striking emplovees were
placed aboard two “rented” buses which had been
parked and waiting near the Conair plant, and transport-
ed to the “union hall” in Perth Amboy, New Jersey, for
a meeting?? with a few of the Union’s organizers remain-

74 Rivera denied that Local 222 had brought “two busloads of ap-
proximately 125 people” to the Respondent’s premises to picket as al-
leged by the Respondent. Additionally, Harris testiified that the Union
had made no arrangements to transport its “"personnel 1o the Conair site”
because “each organizer had their own automobile.”

75 In this connection there is evidence in the record that the Respond-
ent obtained an injunction in the Superior Court of New Jersey on Apri
13, 1677, to restrain viclence at the picketing site and to limit the number
of pickets ai the Respondent’s premises the Kiverz ecknowlecgec
that the Respondent had subsequently “‘chargec™ Local 222 with vioiai-
ing the injunction and had made application to the Superior Court tc
punish Local 222 for contempt. This matter is siill pending before the
court.

76 Harris testified that each union organizer was given 5 or 10 of the
signs to distribute to employees who supported the strike and who joined
the picket line. These signs read:

Workers of Conair on Strike—Unfair Labor Practices—
Please don’t cross picket line!—International Ladies
Garment Workers Union, AFL-CIO, Local 222.

Further, John Raab, the Respondent’s vice president in charge of oper-
ations, testified that at the beginning of the sirike he saw between 15 and
20 signs being carried by people on the picket line, some of whom were
emplovees of the Respondent, and that the signs read, “Unfair Labor
Practices” and “On Strike, Local 222.” Richard Escala. a supervisor, tes-
tified that, after he arrived at Conair on April 11, 1977, he learned that
there was an unfair labor practice strike in progress.

"7 The Respondent asserts that, based on the evidence herein, the con-
clusion is “inescapable” that the Union had assembled a private army to
intimidate employees into joining the Union and to prevent their entry
into the plant, and that these two buses were used to transport these non-

ing at the plantsite. Harris stated that at approximately
11 a.m. the employees, who had gone to the union hall,
were teturned to the Conair plant and instructed to
picket “on a systematic basis . . . in an orderly manner,”
and not to stop anybody from entering or leaving the
Respondent’s premises. After remaining there for “maybe
five minutes” more, he left. According to Harris, while
he was present at the Respondent’s plant, the pickets be-
haved in an orderly manner.

Harris continued that he returned to the Respondent’s
premises on April 12, 1977, at or about 7:30 a.m. remain-
ing there “about five minutes” and observed “about 20
Conair employees . . . some organizers with picket signs

. and the picketing going on in an orderly fashion.”
He stated that he was in touch with Rivera all during
that day and Rivera, who remained on the picket line at
the Respondent’s plant throughout the day, reported to
him that the picketing was being conducted in an orderly
fashion. Harris also testified that on April 13, 1977, he
stopped by the strike site “after eight” and saw that the
picketing was being carried out again in an “orderly
fashion.”

Olah testified that he arrived at the Respondent’s plant
at or about 7:15-7:30 a.m. on Monday, April 11, 1977, “I
pulled up . . . all the employees it seemed to me were
outside. And I pulled my car over to the side of the road
and there were people—strike signs on, ‘Unfair Labor
Practice, Local 222.”” Olah continued that he left his car
and spoke to “a union official, Joe O’Keefe” who in-
formed him *“that there was an unfair labor practice
strike, and it was illegal for them [the Respondeni] to
hold meetings, and that some of the employees there had
been fired.” Olah added that he joined the strike on
April 11, 1977, and picketed until its conclusion on Sep-
tember 23, 1977. He continued that there were as many
as 100 people or more on the picket line on September
11, 1977, and, while he, himself, had not witnessed any
acts of violence, he subsequently *“heard of it after-
wards.” 78

Additionally Florence Jacko, Lucille Allen, Noraima
Mendez, and Carlos Cruz, all testified similarly that they
arrived at the Respondent’s premises on Monday morn-
ing. Avril 11, 1977, somewhere between 7:15 and 7:30, at
which iime they observed as Jacko characterized it “a
lot of people standing outside,” including representatives
of Local 222 and many of the Respondent’s employ-
ees.”® They all related that they were advised by the
Union’s organizers standing outside the plant that a strike
was in progress and were asked to join Local 222 which
they did, signing union authorization cards on that date

emplovee pickets to the Conair plant on the morning of April 11, 1977.
While the evidence concerning these buses is set forth in greater detail
nereinafter, suffice it to say at this point that the record in this proceed-
ing does not support such a conclusion as advanced by the Respondent.

“® Olah testified that he was not on the picket line each and every day
during the course of the strike. Olah was personally involved in an oc-
currence, herein referred to as the “Wahler Incident,” which occurred on
July 21, 1977, in front of the Respondent’s plant more about which will
be discussed hereinafter.

79 Jacko testified that there were between 20-25 union representatives
at the Respondent’s premises that morning, Allen, 10-15, and Mendez,
20-25. They also testified that they saw approximately 150 employees
outside Conair or on the picket line.
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except for Cruz who had already signed a card previous-
ly on April 1, 1977. Jacko testified that there were “large
groups of persons” on the picket line only at the begin-
ning of the strike and that she never saw any violence at
the plant site but “I heard of it.”8°

The testimony of the Respondent’s witnesses depicts a
quite different scene at the Respondent’s plant on April
11 and 12, 1977, than that set forth by the above wit-
nesses for the General Counsel. Raymond Gahr, em-
ployed by the Respondent as a truckdriver, testified that,
upon his arrival at the Respondent’s plantsite on Monday
morning, April 11, 1977, “between the hours of 6:30 and
7:00 o’clock,” he observed, “‘people were standing in
.. . front and the back driveway of the building.” He
continued, “a few people” approached his car and ad-
vised him that a strike was in progress, that “the strike
was to protest unfair labor practices,” and asked him to
join Local 222 and support the strike.8! While he stated
that the people outside the plant could have been em-
ployees of the Respondent, he was not sure of this since
he was unfamiliar with assembly line workers in view of
the nature of his job. Gahr related that he additionally
observed, “. . . truck’s windows were broken, headlights
were broken, a car or two had broken windows up.” He
added that, because the rented truck which he used had
had its headlights broken and windshield smashed that
day, he had gone to return it to the truck rental compa-
ny and, upon his return to Conair, rocks were thrown at
the body of the new truck he was driving.

Gabhr testified that, on the following day, April 12,
1977, he only made one trip outside the plant at which
time rocks and bottles were again thrown at his truck,
hitting it. He related that thereafter the Respondent’s
trucks were parked somewhere else in Edison, New
Jersey, away from the Respondent’s premises, or in Me-
tuchen, New Jersey, “And about a week or two later 1
went to get my truck from there . . . and 1 seen my
front windshield was smashed again, and a few of the
other trucks that belonged to us were also had windows
smashed.”

Mayorek testified that on Monday morning, April 11,
1977, when he arrived at the Respondent’s premises *‘a
little after 7,” he observed two buses parked nearby82
and ‘““a large group of people . . . between 100 and 150

. at various points on the lawn, in the back, in the
rear perking area, near the trucks. the truck bavs. some
up towards the front of the offices, office sections, anc
there were about eight to ten police cars there with—

80 Additionally, Genovena Arocho, Rosalia Mendez, Celia Febies, Luz
Melendez. Sonia Torres, and Olga Rios, all witnesses for the General
Counsel, testified that the picketing was orderly and peaceful during the
various hours that they were on the picket line on April 11 and 12, 1977.
These witnesses all signed authorization cards for the Union and picketed
during the course of the strike.

81 While Gahr did sign an authorization card for Local 222, he admit-
tedly did not support the Union or the strike nor did he engage in picket-
ing, instead reporting for work each day.

82 Several others of the Respondent’s witnesses aisc testified that they
observed two buses near the Respondent’s plant when they arrived for
work on the morning of April 11, 1977. See for example the testimony of
Raymond Gahr, Delafina Rodriguez, Jerry Kampel, Kichard Escala, and
Rosa Cruz.

about 20 to 25 policemen with helmets.”83 Mayorek con-
tinued that he approached the policemen after parking
his car, and testified that “They said that they had been
called down, that there was a riot down there.” He
stated that he then spoke to Jerry Rivera about what was
happening and Rivera told him that Local 222 was “call-
ing a strike.”8% Mayorek added that Rivera also said,
“that he could not—was not able to control the people at
that point in time,” and because of this Mayorek request-
ed that the police *hang around as long as they can.” He
related that two or three police cars remained at the Re-
spondent’s premises “with a few men in it.”

Mayorek testified that at or about this time the Re-
spondent’s employees started to arrive for work, it then
being approximately 7:30 a.m. and that,

.. . a group of people . . . in front of our building
beyond the next road . . . would stop the cars and
they would tell the people that there was a strike at
Conair . . . turn your car around and go home,
support the strike.

He related that he tried to convince several of these em-
ployees to enter the plant and report for work, telling
them, “that there was no problem, to go up the road and
the police would guide them into the building,” but was
unsuccessful because they *“were frightened” and “they
didn’t want to get involved in any violence.” Mayorek
added that “one of the union people who was talking to
a group of people in a car . . . held me back from trying
to convince the people.”85

Mayorek testified about various incidents which oc-
curred on April 11 and 12, 1977, commencing with the
arrival of the Respondent’s employees at the plantsite
that Monday morning. Mayorek stated that as the Re-
spondent’s employees approached the Conair plant and
attempted to drive their automobiles “through the lines
or groups of people that had blocked the two entrances,
their cars were pounded upon.” He related that he heard
the sound of automobile windshields breaking and ob-
served one car with its windshield broken being driven
through the picket line by a “girl.” He continued that
employees who had driven across the picket lines and re-
ported for work at Conair had the tires slashed on their

83 Mayorek testified that Louis Ruzzo, the shipping department super-
visor, had called the police that morning.

84 Concerning what Rivera told him about the strike, Mavorek testi-
fied. “I know there was additional words. He might have indicated that
there was an unfair labor practice strike.”

85 With regard to Mayorek’s actions along these lines, Noraima
Mendez testified that on April 12, 1977, the second day of the strike,
upon her arrival at the picket line about 8 o’clock that morning she ob-
served “less than 20” union officials present there “and a little over 100”
employees, since some of the employees who had been on the picket line
the previous day had returned to work because “they was afraid they’ll
lose their job.” Mendez continued that she was met by Mayorek and
Rosa Cruz “in the middle of the road about one block away from the
company” at which time Cruz said to her, “No. Nora, you better go back
to the company because . . . they need you, otherwise you are going to

iose your job.” She added that Mayorek said, “Well you don’t have to be
afraid, the police will be there, they can take care of you, you know.”
Mendez added that Flora Fernandez was present when this happened.
Cruz did not deny this testimony, and, since Fernandez moved to Florida
and did not return to work after the strike ended, she did not testify at
the hearing.
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cars parked in the Respondent’s parking lot.8¢ Mayorek
added that during the course of the day he observed em-
ployees’ cars being prevented from entering the Re-
spondent’s parking lots and the employees were told “to
turn around and go home.”87

Mayorek continued that, of approximately 200 produc-
tion and warehouse employees emploved by the Re-
spondent at the time, between 50 and 75 “got through”
and reported for work on April 11, 1977. He added that,
during the day, the Respondent received “various phone
calls” from employees requesting transportation to work
by bus or car, and the Respondent dispatched a station
wagon and a minibus to pick up groups of employees.
While Mayorek stated that the following incident took
place on April 11, 1977, the evidence herein indicates
that it actually took place on April 12, 1977. Be that as it
may, Mayorek testified that when the minibus returned
to the Respondent’s premises laden with *“approximately
ten individuals” as passengers, it was “prevented from
coming in. As the driver was blowing his horn and inch-
ing slowly through the people, a bottle was thrown . . .
through the driver’s side, right in back of the driver’s
side, the window. And the glass shattered on the individ-
ual sitting in that particular seat . . . . It was Ino Febles

. . in that particular seat where the glass struck.”®8

Concerning this incident, Gahr testified that on April
12, 1977, at or about 8:30 that morning after his arrival at
work, he was requested to drive a “small bus van”
owned by the Respondent to Perth Amboy, New Jersey,
to pick up employees who “wanted to come to work.”
He stated that he had no trouble leaving the Respond-
ent’s premises but, upon his return after picking up the
employees and while nearing the premises, rocks were

86 According to Mayorek, over 40 tires were slashed on cars that day.
Additionally, Maria Rabosa, employed by the Respondent as a solderer
on the assembly line, testified that on April 11, 1977, after completing her
workday she proceeded to her car which was in the parking lot where
she discovered that the rear tires were flat, “they had been cut.” Howev-
er, she stated that she actually did not see the cuts in the tires, *‘But they
were completely on the ground, you know, without air . . . . I don’t
know exactly, but they were like they were cut.”” She added that the Re-
spondent supplied her with two new tires for the car. Yvonne Marie
Stanley, a secretary employed by the Respondent, also testified that on
April 12, 1977, *1 had two right side tires of my car cut or slashed.”

87 Delafina Rodriguez, an assembly line employee, testified that when
she appeared for work on Monday morning, April 11, 1977, she was told
by a group of people at the Conair plant that a strike was in effect and
not to go to work. Becoming frightened, she did not report for work that
day but instead returned home. Jerry Kampel testified that on the first
dey of the strike he observed emplovees or the picket lines whe wentec
to return to work but were prevented from doing so by other striking
employees. He estimated that approximately 25 percent of those who re-
mained out during the strike did so involuntarily. )

88 See Resp. Exh. 33(18), a photograph showing broken glass littering
the floor of a bus-like vehicle near a passenger’s seat with a broken bottle
top among the glass debris. Arthur Taylor, the Respondent’s “import
manager,” testified that he had taken this photograph of the minibus’ inte-
rior with the shattered window.

Mayorek also testified that while the minibus was used to transport ap-
proximately 15 employees from Brooklyn, New York, to the Conair plant
in Edison, New Jersey, from April 12, 1977, to the end of June or early
July 1677, and a larger bus used thereafter until the end of the strike on
September 23, 1977, the only incident he knew of involving an assault
upon the buses or their occupants occurred on April 12, 1977. He stated
that the Respondent also used a chartered bus to transport employees
from Perth Amboy, New Jersey, to Conair on April 12, 1977, and, al-
though the record is not ciear about chartered bus use thereafter, there
was no misconduct involving any of the buses.

thrown at the van. Gahr related that he immediately
drove to the Edison police station where he reported the
incident and was advised to return to Conair and that a
police escort would be provided. He continued that as he
entered “the entrance of Conair . . . a bottle or rock”
was thrown through a back window shattering the glass.
He added that there were *“12 to 15 ladies,” employees,
in the van at the time and some of these were cut by the
flying shattered glass.

Emma Socorro, an assembly line employee, testified
that, on April 12, 1977, she traveled to work in the Re-
spondent’s “‘minibus” driven by Gahr. Her account of
what happened is slightly different than that given by
Gahr. She stated that the minibus was “attacked” by sev-
eral men in a car while the employees were en route to
the Conair plant whereupon Gahr immediately drove the
vehicle to the “police station for help.” Upon their
return to the Respondent’s premises with a police escort
and, according to Socorro, when they were at “the front
of the plant,” stones and bottles were thrown at the bus
and, “they broke the glass of the bus, and there were
two persons who were hurt.” Socorro related that the
bottle came from a group of six or seven people standing
“outside.” Georgina Echevarria, another employee pas-
senger on the bus, testified similarly to the above but
while Gahr and Socorro could not identify any of the in-
jured employees, Echevaria named Carmen Enrique and
Joan “something” as having sustained cuts from the
broken glass.8?

Mayorek recounted another incident which occurred
that day involving an employee named Josephine Torres,
who, at the end of the workday when she was preparing
to leave the Respondent’s plant, discovered that two of
the tires on her car had been slashed. During her conver-
sation with some of the people on the picket line nearby
concerning this, “she was knocked down in the middle
of the crowd.” After the appearance of her boyfriend
she left the premises “in tears.” Mayorek continued that
when Torres returned later that evening the Respondent
had replaced the two damaged tires on her car with new
ones.

The testimony of Torres, Raab, and Green concerning
this incident was similar in nature.

Josephine Torres, an assembly line employee, testified
that at the completion of her workday as she was leaving
the Conair plant, there ‘“‘was still the whole mess of
people out. When 1 was walking towards my car a lady
came and push me to the ground, knocked me to the
ground. So the policeman grabbed the girl and I don’t
remember exactly—it was Mr. Green or my fiance who
pick me up from the ground and walk me to the car.”
She stated that earlier, after she discovered that the tires
on her car all had been slashed, she returned to the plant
and telephoned her fiance to pick her up and to drive
her home. Torres added that it was Grace Lopez who
pushed her, that Lopez was not one of the Respondent’s
employees, and that she sustained a twisted ankle in her

8% Additionally, Delafina Rodriquez, Dilsa Perez, Carmen Enrique,
and Ino Febles, the latter actually being the other injured employee pas-
senger on the minibus, all testified similarly, as above, concerning this in-
cident.
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fall. She continued that while driving home in her
fiance’s car and while stopped at a traffic light, another
car pulled alongside, whereupon Lopez emerged from
the other vehicle and tried “to grab my daughter” who
was also in the car, all the while Lopez threatening to
kill both Torres and her daughter. According to Torres,
her fiance used a “CB” radio to call for police assistance,
which ended this occurrence, and later that evening she
observed the same car, in which Lopez had been a pas-
senger earlier, drive past her home. She also observed
Lopez on the picket line on subsequent days during the
strike. %0

Mayorek testified additionally that on April 11, 1977,
rocks and bottles were thrown “through the front win-
dows of the building” on both the upper and lower
levels, and that the Respondent’s delivery trucks “were
actually prevented from leaving the premises. Their
windshields had been broken earlier in the morning.”%!

Richard Escala, an assembly line supervisor called as a
witness for the Respondent, testified that he drove to the
Conair plant on Monday morning, April 11, 1977, arriv-
ing there at 7:45, at which time he was prevented from
entering the Respondent’s front or rear entrance drive-
ways by “groups of people,” who told him that he
“couldn’t get in to work.” He stated, “And I tried to get
in, and 1 was warned not to get in or they’ll get [me]
later.” Escala related that sometime during that morning,
being concerned about his car “being out there,” he
went to the second floor of the Respondent’s premises,
“And while I was looking out of the window, a big rock
came flying through the window, broke the window. 1
got splattered with glass on my head and my face.” He
added that he believed the rock was thrown “from the
group of people in the first driveway. . . Because I also
seen people throwing beer cans and beer botties and also
a little fence that was there on the driveway was pulled
out.”92

Additional incidents were testified to by others of the
Respondent’s employees. Louis Russo,®? the Respond-
ent’s dispatcher, testified that sometime in April 1977, on
the same day that the picketing commenced, “when he
opened the plant in the morning . . . at about 6:15,” he
observed three men opening the hood of a Rvder rental
truck on the side of the Respondent’s premises and when
he shouted at them they ran away. He continued that
about 15 minutes after opening the side door of the
building he heard ‘“stones being thrown at the dcors, the

8¢ While a comparison of Torres’ testimony and an affidavit which she
gave to the Respondent concerning the above incident evidences numer-
ous inconsistencies in her account thereof, John Raab testified that he ob-
served a car following the Torres’ car when they left the piant that eve-
ning and John Mavorek related that “we watched . . . her and her bov-
friend drive away and we watched a series of cars drive after her.” Fur-
ther, Lopez was never identified as a union representative and Joseph
O’Keefe, a union official, testified that he did not know who Lopez was.

81 Andrew Robert Abrimovic, a busdriver emploved by an independ-
ent bus company and a witness for the General Counse!, testified that
while he was present at the Respondent’s premises, *l saw a truck leave
with a broken window.”

°2 Escala stated that although he was showered with glass he sustained
no injury. Various others of the Respondent’s witnesses. inciuding Raab
and Rosen, testified that some of the windows in the executive offices at
the front of the plant were broken by objects thrown by the pickets or
April 11 or 12, 1977,

93 Russo’s name also appears in the record as “Ruzzc.”

bay doors of the building.” He related that about 5 min-
utes later, John Bourbakis and Anthony Schirripa, two
of his drivers, came running through the doors which he
then closed and locked behind them. Ruzzo added that
when the bay doors were later opened during the course
of that day he “did see people outside picketing back and
forth.” Russo continued that trucks owned by the Re-
spondent had their windshields broken but he did not
know how this happened. He related that during April
1977 he was directed by Mayorek to order “tires that’s
been punctured for our employees, and . . . windshields
for our trucks that have been broken.”®4

Concerning the above, Anthony Schirripa, employed
by the Respondent as a truckdriver, testified that when
he reported for work at the Respondent’s plant at ap-
proximately 6:40 on the morning of April 11, 1977, his
motor vehicle was stopped in the driveway entrance to
the plant by “approximately six to eight men, blocking
the driveway, none of who I knew. And they told me
that they were on strike.” Schirripa stated that he told
them he was unaware of any strike notice “or of any
union activity. So I proceeded to go to work.” He con-
tinued:

At that time, after 1 entered the driveway, there
was another car behind me, and I noticed in my
rear view mirror that they were throwing rocks and
bottles and hitting that car with wood, causing the
windshield to break. So 1 turned my car around to
see if 1 could aid, but the other car behind me kept
going, and went to the side of the building. And a
group of people came running out from 1 don’t
know where, from a bus parked somewhere, and
started to break windshields on the trucks that we
have parked there on Conair property. And they
continued to throw bottles and cursing and what-
not for about ten minutes.98

Schirripa added that he “stayed in his car for protection”
and after things quieted down he entered the plant and
“we notified the Edison police.” He also testified:

Well my supervisor was notified. He was there
waiting for us to start work. He wasn’t aware of
any of this because he gets in earlier, and he said
there was no one there when he got there.

According to Schirripa, during that day, whenever he or
other drivers crossed the picket lines with their irucks
while leaving or entering upon Conair property, “again
bottles and stones and wood was thrown at the trucks.”
He continued that all during the week of April 11, 1977,
the same thing occurred; i.e., bottles and rocks being
thrown at the Respondent’s trucks. He also testified that
of the ““300 production employees” employed by the Re-
spondent at the time, he could identify about “sixty or
seventy percent” of them and that the people who at-

4 Russo testified that some of the new tires were delivered directly to
the Respondent’s premises and while replacing the old tires with new
ones he observed that the old tires had “small punctured holes in them,”
these tires being unrepairable according to “the tire company.”

9% Schirripa identified the other driver as a fellow truckdriver employ-
ee named John Bourbakis.
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tacked him and Bourbakis were not employees of the Re-
spondent.

John Bourbakis, also emploved by the Respondent as a
truckdriver, testified that when he arrived at the Re-
spondent’s plant for work about 6:20 a.m. on April 11,
1977, he was stopped by “11 to 15 people” blocking the
driveway entrance to the Respondent’s property. Bour-
bakis stated, “And one person comes up to me. . . . And
he opens my door, and he puts his hands on me, on my
shoulder; he’s trying to pull me out. So, I got scared.”®®
He related that Schirripa arrived in his car at that
moment and came over to Bourbakis and they discussed
what to do, deciding finally to enter the plant which
they did passing through the picket line. Bourbakis
added, “And, as soon as we broke the picket line, Tony
Schirripa and I saw these people coming with bats, and
one person put it right through my windshield, a big
stick. I panicked. He takes off one way; I go the other
way. And, as soon as we passed, we saw one person—
one person raises his hand. There was a bus parked by
the side of the Conair. All the—all of a sudden we see
about 40, 50 people coming out of the bus, coming after
me, me and Schirripa. . . . They just came out of the bus
and with sticks, throwing rocks at us.”97

Bourbakis continued, “One guy took a bat, broke my
lock on the door. I couldn’t get out of the car. Another
guy is cracking my back windshield. Another [guy]
broke my—he broke the side of my window.” He testi-
fied that he was able to escape out of his car and hide
under a tractor-trailer while “people with sticks were
trying to hit him.” I got hit in the back. And they were

#6 Bourbakis testified that, although he did not know the name of this
individual, he saw him on the picket line almost every day thereafter and
that, “then we found out that they were Union officials.”

97 Concerning these buses, of which there was mention hereinbefore,
Andrew Robert Ahimovic, employed by the Oak Tree Bus Company as
a busdriver, testified that on April 11, 1977, he and another driver, Walt
Schiffner, were assigned to drive two chartered buses “down to Conair
corporation and . . . pick up some people, take them over to Perth
Amboy to the union hall and then when they were finished with their
business to come back to the corporation and drop them off.” He stated
that the two buses, driven by himself and Schiffner, arrived at the Re-
spondent’s premises at 7:45 that morning and at the time contained no
passengers or anyone else other than the respective busdrivers. Ahimovic
related that at approximately 9 a.m. about 45 passengers boarded each
bus and were driven to the union hall in Perth Amboy and that Iater, a:
approximately 1:15 p.m. that afternoon, these people were returned by
bus to the Conair piant. He denied that there was znvone on the buse
prior to the empioyees being loaded aboard for irznsportation to Ferth
Amboy and that any passengers emerged from the buses to charge upon
the Respondent’s property. Ahimovic continued that when he initially ar-
rived at the Conair plant early that morning there were “about four or
five people standing around.” Thereafter, at approximately 8:30 that
morning, as people arrived on the scene, this increased to some 60 or 70
persons “milling about” with some of them *yelling.” Additionally, al-
though the time at which it occurred varied according to the particular
witness’ testimony, Florence Jacko, Lucille Alien, and Noraima Mendez.
all testified similarly that, after remaining on the picket line for 2 time,
Local 222’s representatives advised the striking emplovees that 2 meeting
was to be held at the Union’s meeting hall in Perth Amboy and that, for
those who wished to attend, Local 222 had provided two buses to trans-
port them there. According to these witnesses, approximately 150 em-
pioyees attended this meeting. Further there is evidence in the record
that would indicate that Bourbakis would be unable to see people getting
off the buses where they were parked in relation to where he was situ-
ated on the Respondent’s driveway when the zlleged mob exited from
the buses to attack the trucks in the Respcndent’s parking lot. (See
Kaab’s testimony concerning this.}

throwing rocks. He related that he then ran for the en-
trance door to the plant, was hit in the back with a
bottle, and “another guy hit me with a bat.” Bourbakis
added that after he reached safety within the building he
heard “bangs” and, upon looking through the door, “saw
all the windows on my car were broken . . . and then all
of a sudden I saw these people. . . . And they started
breaking the windshields on the trucks.” He stated that
the police arrived on the scene and “we made a report”
about what had occurred. Bourbakis related that he ob-
served Jerry Rivera, a union official, talking to some of
the people who had attacked him and that between “10
and 15 people” were originally involved in the attack on
his car but that, “after we broke the picket lines, every-
body came out of the bus, and they started coming at us
in the parking lot.”

While Bourbakis initially denied that he and Schirripa
had gunned their cars in an attempt to force a way
through the pickets blocking the rear entrance driveway,
in an affidavit given to a Board agent and during his
cross-examination he in effect admitted that he and
Schirripa had actually forced their way through the
pickets and that it was only after he had panicked and
driven his car through the picket line that his windshield
was broken.®® Also in this connection Schirripa’s testi-
mony is interesting to note:

Q. And at the time you went forward had they
parted so you could get through?

A. They parted.

Q. Did you go through fast?

A. Straight through.

Q. And they jumped out of the way.

A. T guess they did.

* * * * *

Q. You didn’t take any chances; you backed up;
you got your speed, and you went right through?
A. T went to work. That’s right.

* * * * *

Q. And when you went into the plant, into the
driveway, was Mr. Bourbakis right behind you?

A. He was.

Q. And was he going the same rate of speed you
were going?

A. Well, he slowed up for some reason.

Q. And it was when he slowed up that his car
was hit?

A. That’s correct.

Additionally, Bourbakis denied that any of the people
he saw on the picket line were employees of the Re-
spondent. He however acknowledged that he only knew
the “people working for the shipping, receiving depart-

98 Further, Bourbakis also testified that he was a “hitter” for the “Fur
Workers Union™ and knew about union violence in “trying to get into a
plant,” explaining that “a hitter is when people-——the unjon wants the
workers to do something and they object to it, they send a hitter to do a
number in after work. They wait for you in an alley and they beat you
up.
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ment and the front personnel, inside the front where the
secretaries are, and the executives,” and not the “His-
panic workers at Conair,” except for “about 40 in the
back because they come and go.” He also admitted that
at least “three quarters” of the people he saw in front of
the plant on April 11, 1977, were “Hispanic.”

William Mintchwarner, a police officer employed by
the Edison Police Department,®® testified that he arrived
at the Respondent’s plant on April 11, 1977, at 7:15 on
the morning of that day and observed ‘‘about somewhere
in the vicinity of 150 people or so milling about Execu-
tive Avenue, Mill Road in front of the entrances at the
time.” 100

He stated, “I saw broken windows on a few trucks
that were on the property of Conair’s parking lot,” and
“two buses, I believe were there on Mill Road.” He
added that the police “cleared the roadway,” diverting
traffic and that he remained at the premises for about 45
minutes, leaving “a little before 8.” Mintchwarner related
that after the police arrived at the Respondent’s prem-
ises, cars entered and left the plant parking lots without
incident. Mintchwarner also testified that he visited the
Respondent’s premises regularly thereafter during the
period of the strike, from April 11, 1977, through Sep-
tember 23, 1977, and that except for the above testimony
concerning April 11, 1977, and the *“Wahler incident” on
July 21, 1977, more about which will be set forth herein-
after, he witnessed no incidents of violence to persons or
property at Conair.

Stephen Szalay, another police officer employed by
the Edison Police Department called as a witness by the
Respondent, related that he arrived at the Respondent’s
premises at 7:15 on the morning of April 11, 1977, and
saw “‘a large group of people: There were a lot of cars,
two buses, and, of course, Police Officers along with
myself.” Szalay continued, “Well, the people were mill-
ing around in the road obstructing traffic, going to other
plants in the area,” whereupon the police restored a
“semblance of order.” He stated that he was “at the
plant for about 20 minutes” and that none of the people
at the Respondent’s premises carried or wore picket
signs nor any other sort of identification as far as he ob-
served.10! Szalay testified that he visited the Respond-
ent’s plant on the average of three or four times a week
during the course of the strike (April 11 through Sep-
tember 23, 1977), and that the pickets were “‘basicallv
peaceful most of the time,” and he could not recall any
incidents where the picketing was not peaceful excep:
for April 11, 1977, and a later incident involving the
arrest of a union official outside the Conair plant on July
21, 1977. He added that most of the time he saw relative-
ly small numbers of pickets in and near the Respondent’s
driveways acting peacefully.

Irwin Rosen, employed by the Respondent as a “Cost
Accountant,” testified that on April 11, 1977, as he ar-
rived at the Respondent’s premises that morning between

9% Mintchwarner is & patrolman atiached to the Cznine Division anc
arrived at the Conair piant that morning with his dog.

100 Mintchwarner testified that “about 25 policemen were dispatched
and arrived on the scene at Conair.

10! According to Szalay “there were anywhere from 150, 175, 200
people there.”

8 and 8:15 a.m., he saw about “75 to a hundred people

. milling around outside and people on the inside
were all, T guess the best word to say is upset.”192 He
stated that during the late afternoon, at the end of the
workday, “people were still milling around” and some of
the female employees in the plant and offices who had
worked that day were “frightened and scared because of
the commotion that was going on outside,” and that,
therefore, *“a group of men from the office went outside
and formed ranks so the girls could walk out to their
cars and drive their cars out.”1%% Rosen added, “as the
people were driving out, pickets were standing there
yelling and screaming,”!%% and in some instances “bang-
ing their hand on the car or something like that.”

While Rosen could not remember if it occurred on
April 11, 1977, or later into the strike, he related that
rocks and bottles were thrown through the front office
windows, “There was glass all over the place.
There were, you know,—again, between 50 and 75
people out there. They were just milling around on the
front of the property.”105

Rosen added that during the first few days of the
strike he observed seven or eight cars with flat tires and
saw bottles, garbage, debris, and rocks thrown at cars
entering upon the Respondent’s premises, from behind a
brick wall in front of the Respondent’s plant.

Rosen related that on the “first or second day” of the
strike, he was requested by either Mayorek or Raab to
drive Rosa Cruz, a “floor lady,” home in his own car,
because the tires of her car had been slashed. He contin-
ued that the pickets outside were *“vindictively scream-
ing, Rosa, Rosa,” and, when he brought his car around
to the back of the building, she “got on the floor of the
back seat to hide herself,” whereupon Rosen drove her
home. At the time there were “75 to a hundred” pickets
present. Rosen continued that after the first few days of
the strike he knew of no employees who were thereafter
threatened, none who were prevented from entering the
Respondent’s premises to work, and had no personal
knowledge of any objects being thrown by pickets subse-
quently.106

Rosa Cruz, a production line supervisor, testified that
she arrived at the Conair plant at 7:30 a.m. on April 11,

102 Rosen testified that he recognized some of the people outside the
plant that morning as employees of Conair and that throughout the strike
some of the Respondent’s emplovees appeared on the picket line.

103 Rosen stated that “about 15 or 20” of the Respondent’s employees
were involved in this including *John Raab, Irv Green, myself, Frank
Lindsay.” He added that the men formed two ranks in effect creating a
corridor through which the women employees could proceed through
the gathered pickets.

104 Rosen testified that, while standing there in the line, “some guy
just called me a mother fucker. And that—that if I didn’t like it he’d split
my lip for me.” Rosen did not recognize the man. However, he admitted
that “No one was assaulted.”

105 1t would appear both from Rosen’s testimony and from the evi-
dence herein that the incidents he testified to above occurred on April 11
or 12, 1977.

106 However, Rosen also testified about an incident which he alleges
occurred in July 1977, when he observed *“‘around 15 or 20" pickets stop
& delivery truck attempting to enter onto the Respondent’s property. He
stated that the pickets spoke to the driver of the truck while “somebody
with a baseball bat was banging on the front fender” and after a few min-
utes the truck backed up and “left the property.”
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1977, and saw ‘“different kinds of people 1 don’t know
belong to Conair.” She stated, “around 25 or 50 persons.
They block my car all around. They told me to stop and
don’t go through to the picket line.” She added that,
“after that the policemen came, they help me to go
inside the company.” Cruz continued that at 4 p.m. she
discovered that three of the tires on her automobile were
“cut.” She related that, “after that I was scared myself
and 1 told the company they have to send me home and
1 left the company.”'?? She added that Irving Rosen
drove her home that afternoon.

Cruz testified that she arrived at work on April ]2,
1977, about 8:30 a.m. and saw, “The same—the same
problems like before, people outside, talking nasty, throw
bottles, different things they do to Conair every day.
When 1 went the second day, 1 saw the same people out-
side and they were throwing bottles and stones to the
company.” She related that the pickets yelled *‘nasty
things” at her when she entered the plant and while she
was inside looking out the window during lunchtime.?08
She continued that the pickets threatened to kill her,
both while she was at work at the plant and by tele-
phone when she was home at night. Cruz added that this
happened continuously through each day of the strike.

Deborah Stachow, employed by the Respondent as a
computer operator, testified that in April 1977 when she
arrived at work she saw “a bunch of people outside so 1
assumed it was a strike.” She related that she drove her
car ‘“‘through the driveway” whereupon her rear window
was shattered.1°® She added that “a bunch of people
were screaming and yelling” and she therefore drove
ahead because “1 was scared.”?10

John Raab, the Respondent’s vice president for oper-
ations, testified that when he arrived for work at the Re-
spondent’s plant on the morning of April 11, 1977, at
“around 7:30, quarter to eight,” he saw approximately
100 people “milling around all in front of the entire
building area. There were two buses with people in the
buses to the one side of the building. People were carry-
ing signs blocking the driveway. . . . And people shout-
ing and velling, blocking cars, turning people away.”111

107 Cruz testified that she reported the slashed tires to “the manager,”
Bob Gagas.

108 Cruz testified, 1 feel embarrassed what thev told me, they want to
cut my neck, they want to cut my titty, cut myv ass. verv nasty words
they use. no respect for 2 woman.”

108 Stachow identified Resp. Exh. 33-(10} as & phoiograph of her car
showing the broken windshield. While the Responcdent’s brief indicates
that she identified this photo as also showing that her tires had been
slashed, neither her testimony nor the photograph supports this.

110 Si1achow also gave testimony concerning an incident which oc-
curred a month after the start of the sirike. She testified that while driv-
ing to lunch with some gir] friends, their car was cut off by a station
wagon which “edged us over to the side of the road . . . got in front of
us . . . then slammed on their brakes.” She stated that she had seen the
station wagon in front of the Conair plant when the employees had left
for lunch that day and saw it again at the Respondent’s premises after the
incident occurred. However, she could not identify the occupants of the
station wagon. Debra Donnelly, also a computer operator emploved by
the Kespondent and the driver of the car in which Stachow was a pas-
senger, gave a substantially similar account of this incident during her
testimony. Both Stachow and Donnelly were called as witnesses for the
Respondent.

111 Razb testified that several management representatives were stand-
ing outside the plant observing what was happening, including himself,
Irving Green, John Mayorek, Thomas Thomas, the security guard, John

Raab stated that employees’ cars were being stopped and
many of the cars turned around and left, but that those
cars which persisted and drove through the crowd onto
the Respondent’s premises in many instances sustained
some sort of damage; i.e., broken windshields, back win-
dows, and antennas.!!2 Raab continued that he also ob--
served that the Respondent’s trucks parked on the prem-
ises had broken windshields and body damage from
thrown rocks, and that the plant’s “Overhead loading
door” had rock marks on it with rocks littering the
inside of the building.

Raab related that the crowd remained gathered about
the Respondent’s premises during that day with “rock
throwing, shouting, yelling, harassment . .. .”113 He
stated that he saw “eight or more” cars in the parking
lot with slashed, punctured, or cut tires and that the
front reception area windows were shattered by thrown
objects. He continued that while outside the plant he
spoke to a fellow named “Jerry” who advised him to
speak to Rizzuto regarding *talking to the union.” Raab
related that the crowd shouted out the names of individ-
ual employees, that of Rosa Cruz, Nancy Rodriguez, and
Josephine Torres and shouted, “We’ll get you, and you’ll
never get out of the building alive, things of that
nature.” Raab testified that at the end of the workday
when the nonstriking employees were leaving work for
their homes, there occurred ‘“‘again harassment of the
cars trying to leave, again damage to the cars and—
damage to the cars as they were getting out, people
jumping on their hoods, on the back of the cars, as a
matter of fact—[whacking] of the windshield, rear or
front, some windshield wipers were torn off.”

Raab continued that he arrived at work on April 12,
1977, about 7:30 a.m., and observed a large crowd of
people approximately the same amount as on the previ-
ous day, some carrying signs. According to Raab, the
crowd “seemed to be a little more organized than it had
been the day before,” under, he presumed, the leadership
of Jerry Rivera. He continued, “Again the employees
came to work—good quantities of them—and about the
same type of harassment and jumping on the cars and
blocking the driveways.” Raab related that cars in the
parking area had their tires slashed and that, while he
was outside the plant’s receiving area discussing with a
police officer the problem of trucking deliveries passing
through the picket lines, “a series of bottles” were
thrown “from the mass of people” at both the police of-
ficer and himself. Raab also testified that at the end of
the day while the employees were leaving the plant,
“There was a lot of pushing and shoving, and there was
a police captain . . . who was struck by one of those in

Mysak, the quality control manager, and Irving Rosen. He stated that he
recognized some of the people gathered there as employees.

112 Arthur Taylor, the Respondent’s “import manager” testified that
on April 11 and 12 he observed cars, which were entering the Conair
plant, being stoned and he photographed several cars with windshields
broken and tires flattened, presumably slashed. These photographs are in
evidence as the Resp. Exhs. 33 (1-36).

113 Raab testified that while he was outside the plant in the receiving
area, rocks were actually thrown at him also.
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the crowd, and then there was an arrest at that
point.”114

Rita Saulino, another production line employee called
by the Respondent as a witness, testified that she arrived
on April 11, 1977, at the Conair premises at approximate-
ly 7:15 or 7:30 a.m. and “I saw two or three buses of
people, I didn’t know who they were or what but there
was a lot of people hanging around.” She continued that
after parking her car she was stopped from entering the
plant by “somebody” who told her she *“could not go
into the building because we were on strike.” She related
that when she disagreed with this admonition the man in-
vited her into one of the buses for a cup of coffee and
when she refused to go ‘“‘he grabbed my arm.” Saulino
added that she resisted and he allowed her to enter the
plant. According to Saulino, when she appeared for
work the following day, she observed, “Well, there was
a lot of people running around, back and forth. I saw a
truck getting hit by objects. Possibly it could be stones,
brick.”

Other employees were called as witnesses by the Re-
spondent and testified about the events occurring on
April 11 and 12, 1977, at the beginning of the strike.
Georgina Echevarria testified that when she came to
work on Monday morning, April 11, 1977, “I saw many
people, and they were not letting the people in, and
there was a lot of commotion outside.” Lucille Barsi re-
lated that the windshield on her car was cracked as she
drove through the picket line on April 12, 1977. Alfred
Tavera testified that when he arrived at the plant on the
morning of April 11, 1977, he observed a large group of
people with stones and sticks in their hands who told
him to turn back or they would damage his car. Howev-
er, Tavera could not identify any of the people who ut-
tered the threat.118

Additionally, Gustavo Rodriguez, another assembly
line employee and a passenger in Tavera’s automobile
when the above occurred, testified that, when they ar-
rived at the Respondent’s plant on the morning of April
11, 1977, “there were many people there” who stopped
Tavera’s car and warned them that, “if we try to get in,
it wouldn’t go well for us . . . they will break our
car.”116 Rodriguez stated that they then drove to the
rear entranceway of the premises in order to gain access
to the plant through that way but there found people
throwing sticks and stones at the building and “many
windows appeared broken.” He added that thev then
drove away. According to Rodriguez, they again ap-
peared for work at the Conair plant about 7:30 a.m. on
April 12, 1977, at which time, “we saw that there was
trouble there and I told the driver of the car that we
better leave because we didn’t want to get into trouble
or be hit or anything like that.” He related that he re-
turned to work on April 13, 1977.117

114 There is no other testimony in the record concerning such an inci-
dent on April 12, 1977, nor the mention of who wes arrested, etc.

115 Echevarria, Barsi, and Tavera were assembly line emplovees on
April 11 and 12, 1977.

116 According to Rodriguez, one of the car’s windows was broken in
this incident.

117 Rodriguez’ testimony was incredible in part. He testified he signed
an authorization card for the Union, implying that this was done at his
house, “so that they would leave me alone” because union adherents had

Arthur Taylor, the Respondent’s “import manager,”
testified:

Early morning part of the day of April 11th and
12th I would go outside and the employees who
wanted to enter the parking lot who were being
harassed. . . . Their cars were being banged upon
with their fists and people were carrying objects
and hitting the cars, kicking the cars, verbally curs-
ing the employees and on one instance I did ob-
serve the back window being broken.118

Interestingly, the Respondent called as a witness, Ce-
celia Beato, a solderer on its assembly line, who testified
that in April 1977 she became aware that a strike was in
progress when she appeared for work one morning at or
about 6:30 a.m., and she “saw all the people outside . . .
policemen . dogs,” and the people were carrying
signs indicating that a strike was in progress. While she
related that she never noticed any of the people on the
picket line “doing anything unusual,” she stated that she
did observe one of the men carrying a picket sign “write
things on a piece of paper.”

The Respondent also called assembly line employee
Jose Cruz as a witness. Cruz testified that when. he re-
ported for work on the morning of April 11, 1977, “I
found a group of people, some of them used to work
there, and others did not. And some of them had signs
indicating that Conair was on strike.” He stated that as
he tried to enter the Respondent’s plant, “they told me
that I could not, that I should not go in to work,” and
that therefore he did not report to work that day “be-
cause I was afraid I would get into some kind of trouble
if I tried to go in.” He related that on a subsequent Sat-
urday afternoon two men, whom he had seen on the
picket line, came to his home and spoke to him about
joining Local 222, which at the time he refused to do.
Cruz added that, on Friday of the week the strike com-
menced, he reported to the union hall where he received
strike benefits, although, incredibly, according to Cruz,
he was told that he was being paid “for a holiday, Good
Friday of the previous week.” Cruz continued that he re-
turned to work on Monday, April 18, 1977, remaining
out the entire week of April 11, 1977, although he did
appear at the Respondent’s plant on Friday, April 15,

visited his home on different occasions to enlist his support for the
Union. However, it appears from his testimony on cross-examination that
he signed the card voluntarily at the meeting held by the Union at the
“union hail” on April 11, 1977. Further, after much evasiveness in an-
swering questions regarding this, he admitted that he had failed to tell the
Respondent that he signed an authorization card because he was con-
cerned about losing his job and that he and Tavera returned to work on
April 13, 1977, because of this same fear. Rodriguez’ testimony concern-
ing an affidavit he had given to the Respondent on April 13, 1977, in
which he denied signing an authorization card for the Union is enlighten-
ing:
Q. Why didn’t you tell him [Mayorek] the truth about the card?
A. Well, that’s what I said, I have to support my mother and my
woman with two children.
Q. And that’s why you said in the affidavit and that’s why you said
what you testified to today, is that correct? [Emphasis supplied.]
A. Yes.

118 Taylor also testified that subsequent to April 11 and 12, 1977, he
observed “these things happening” on occasion.
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1977, to collect his paycheck. Cruz admitted that he him-
self never observed any violence on the picket line al-
though he heard about it.119

Matilda Morales, an assembly line employee and yet
another witness for the Respondent, testified that on
April 21, 1977,129 she observed large numbers of people
“all over the place” at the Respondent’s premises, some
wearing signs and some being employees of Conair. She
stated that as she was leaving the premises on her way
home, a group of men and women accosted her outside
the plant and “told me that if 1 continue working for
Conair, they were going to burn down Conair and they
were going to take my life with it and then they follow
me to my house. . . . When they told me that, 1 became
afraid. . . . They were throwing stones and they were
saying bad things.” Morales related that they also threat-
ened to burn down the apartment house in which she
was living at the time.?2! She added that on May 13,
1977, “the apartment where 1 lved was burned
down.”122

Meanwhile, on April 12, 1977, Local 222 filed a peti-
tion for certification with the Board.

8. The strike—What occurred thereafter

Mayorek continued that on either Thursday or Friday
of the week of April 11, 1977, the first week of the
strike, the Respondent posted three large signs, one each
at the entrance to the front and rear parking areas, and
one in front of the plant at the “flag pole area,”?23
which stated, in substance, that “Conair employees are
not on strike.” According to Mayorek the purpose of
posting these signs was to “‘truthfully advise the public
that there was no strike at Conair” even though admit-
tedly?2? the Respondent actually knew that a strike was
in progress since April 11, 1977. Mayorek explained this
seeming inconsistency by relating that the Respondent
felt that *‘the feelings of the total population of the com-
pany, meaning the bargaining unit, had not been [repre-
sented] by those people that had been out on strike.”

118 Cruz’ whole testimony concerning the above at times was unbe-
hievable. He contradicted himself about the date these things happened,
he hedged about reasons for collecting his salary from the Respondent,
although he had not appeared for work the week the strike started, and
his reason for accepting strike benefits is less than credible. A careful
reading of the record makes his entire testimony suspect

120 J1 would appear from Morales’ tesumony that this incident mas
well have taken pizce on April 11 or 12, 1877, anc not on April 21, 1577,
as she aliegec.

*21 In an affidavit dated May 10, 1977, given to a Board zgent, Mo-
rales stated, “l never had any incidents with the picketing empiovees
when | came and left work.” 1n a prior affidavit given to the Respondent
on April 25, 1977, Morales also stated that she was t0ld by persons or
the picket line azround the plant not 10 go 10 work because Conair “'was
going to be biown up.” However, in her affidavit 1o the Board she reiat-
ed that this conversation occurred “ouvtside where 1 live in Pertk
Amboy,” and that she was told this by “two men who are also employ-
ees of Conair” and who live in her building.

122 Morales testified on cross-examination that the fire in the apari-
ment building started in a different apzriment from hers.

123 These signs were “two to three feet high” and about “five foot
wide.”

124 Both Mayorek znd Richard Escala, an assembly line supervisor,
admitted that Conair management knew that there was a strike. Further
this is also obvious from the testimony of all the Respondent’s managerial
and supervisory employees called as witnesses to testify herein, for exam-
ple, see the testimony of Rizzuto, Kampel, Raab, Green, Gere. Cruz, eic.

Mayorek added that these signs were removed by the
Respondent after the strike ended. Arthur Marin testified
that he observed signs at the Respondent’s plant indicat-
ing that “Conair employees aren’t on strike” when he '
first came to the plant for his employment interview
sometime in May 1977.

Kampel, the Respondent’s vice president for sales, tes-
tified that on or about April 12, 1977,725 at a meeting
held either in the cafeteria or “on the floor of the fac-
tory” he “explained to the employees that Conair could
not offer the wage package or anything else until the
labor problems were resolved, since the Respondent had
been informed by its “legal counsel” that “such a move
would be illegal.” 226 He stated that all the Respondent’s
employees were present, other than those out on strike
and that Mayorek might have been present at the
time.127 Kampel related that he also told the employees
that they could continue to come to management with
their problems and complaints as they had in the past.
Kampel added that other management personnel were
also “talking about the same thing” including Mayorek.
Significantly, Kampel testified, “Again, as I stated
before, being very unsophisticated when it came to any
kind of labor relations, we [Respondent’s management
employees] had found that we had made some promises
that could not be kept. . . . As soon as there was legal
counsel, and they found out that we had made a promise
or did say something along those lines, and we did find
out that they were not right to be said, we came back
and we rectified the situation.” It should be noted that
Rizzuto, Mayorek, Raab, and Kampel himself, among
others of the Respondent’s witnesses, denied vociferously
the Respondent’s making of any promises to its employ-
ees herein after the Union began its organizational cam-
paign at Conair.

Concerning the above, Maria Lopez, an assembly line
employee, testified that in May 1977 she attended a meet-
ing in the cafeteria at which Mayorek addressed the non-
striking employees telling them that the Respondent
could not legally grant them a salary increase at that
time but that a wage increase would be granted as soon
as the Respondent could do s0.128 She added that also in
May 1977, Mayorek spoke to approximately 10 employ-
ees in the cafeteria, at which time he asked the employ-
ees if they were satisfied with their work and did they
have any probiems.

9. The strike—Further alleged misconduct by the
Union

Raab related that on April 13, 1977, “Again there was
a series of people outside the building, less in number
than the two previous days. . . . Same basic type tactics,

125 However, Kampel admitted that the date could have been April
15, 1977, instead.

126 Kampel stated that he 1old the employees “at Jeast a hundred
times” that the Respondent could not offer them a wage package “or
anything else until after the troubles were over.”

127 Kampel indicated that there could have been about 150 employees
at this meeting, and that Mayorek also told the employeee that no wage
offer could be made to them until everything was “settled.”

128 ] opez, as stated previously, did not support Local 222, did not
sign an authorization card, and did not participate in the strike.
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slashing of tires, rock throwing, bottles.12® While Raab
indicated, “I can’t pinpoint it right to the date or the
time because of the time span,” he testified that between
April 13 and July 1, 1977, the following events occurred:
“phone calls of bomb scares, where we had to clear the
building”; a small fire in the men’s room causing evacua-
tion of the building; and a serious fire in the stockroom
located in the building’s back area causing considerable
damage and evacuation of the premises.?3° Raab testified
that neither he nor any of the other of the Respondent’s
management representatives had any idea who was re-
sponsible for these fires and that the Edison Fire Depart-
ment after investigating the fires, which it classified as of
a suspicious nature, failed to connect responsibility for
any of them to the Respondent’s employees or to Local
222.131

Mayorek also testified as to these events and others
which occurred during the strike. He related that on
April 13, 1977, there was a fire “in the back of the build-
ing near the railroad tracks”; on April 14, 1977, there oc-
curred a fire in the men’s room in a wastebasket; on May
8, 1977, there was a fire in a garbage dumpster located in
the plant’s “loading dock area’; another fire occurred in
“one of the garbage containers™ on July 19, 1977;132 and
during the night of April 27, 1977, several large windows
in the reception and office areas of the Respondent’s
plant were “blown out” by shotgun blasts which also
damaged the furniture and walls in Mayorek’s office, this
having occurred during the late evening or early morn-
ing when the plant was empty.?33 Mayorek conceded in
his testimony that it was equally probable that the fires
and the shotgunning could have been perpetrated by rep-
resentatives of Local 222 or Teamsters Local 102 or by
persons having no connection with either Union.

Concerning the fires, Arthur Taylor testified that over
the period of the strike there were “four or five” fires at
the Conair plant and that “I personally fought the fire
and I almost got killed doing it and I almost saw the

129 While Raab testified on cross-examination that there was “‘substan-
tial” bottle throwing and “a lot™ of rock throwing, on April 13, 1977, his
affidavit states that there was *“minimal” rock throwing on that day. Raab
admitted that after April 11 and 12, 1977, the sirike became “quieter.”

130 Raab testified that while some employees required oxygen because
of the heavy smoke, “nobody was seriously injured.”

131 However, albeit the Respondent *“concedes that i1 cannot specifi-
cally identifv the arsonists or the persons who participated in the arsons
it is clear from its brief and from the tenor of the tesumony concerning
these events which it proffered herein that the Respondent seeks. inferer-
tially, a finding of agency on the part of Local 222 in connection with
these occurrences. Perhaps the only evidence herein upon which such an
inference can be based is that nothing like this had ever happened at
Conair before the appearance of Local 222 or Teamsters Local 102 on
the scene.

132 In a police report pertaining to one of the fires at the Respondent’s
premises there appears a statement by John Mayorek made to the report-
ing police officer as follows: “He [Mayorek] stated that he will check the
employees list and find out who had been sympathizing with the picket-
ers and supply me with their names.” (See C.P. Exh. 7.)

133 However, as with the fires, the Respondent admitted that it could
offer no positive proof as to who was responsible for the shotgun attack
on the Respondent’s premises, although *it sought the inference found
that this attack was part of Local 222’s pattern of violence allegedly ern-
gaged in during the course of the strike.” As set forth in its brief, the
Respondent asserts, “While there is no evidence to directly link this
event to the Union, nothing similar had happened prior to the Union or-
ganization.”
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plant go down because of the fire.” He added that he
had also chased a car *“when they threw some sort of
flammable object into the dumpster and then ran off.”134

Further, in evidence are a series of photographs prof-
fered by the Respondent depicting groups of people on
the picket line, strikers stopping trucks, as well as broken
windshields and car windows and flattened tires on
motor vehicles. Some of the photos show fires at the
Conair plant and resulting damage to the Respondent’s
property. According to Arthur Taylor, these photo-
graphs were taken by him on April 11-17 and July 18
and 19, 1977.

Additionally, Paul Sukovitch, hired by the Respondent
on May 31, 1977, as an assembly line worker, testified
that on or about July 18 or 19, 1977, he observed “strik-
ers” throwing stones and that on three separate occasions
the headlights of his car were broken. Sukovitch added
that each morning, as he drove his car onto the Re-
spondent’s property, the pickets would “jump in front of
the car and telling me I was crossing a legal picket line.
They told me if I was to keep going to work that more
things would be happening.”

Rosa Cruz, as indicated hereinbefore, testified that she
was harassed and threatened each day as she' passed
through the picket line to enter the Conair plant and that
this occurred throughout the strike. Anthony Schirripa
testified that throughout the entire strike rocks, bottles,
and debris were thrown at his truck when he left and en-
tered the plant.

Mayorek testified that the Respondent obtained an in-
junction against the picketing on April 13, 1977, which
was vacated on May 16, 1977. He stated that the Re-
spondent obtained a second injunction on July 21, 1977,
which continued in force until the end of the strike on
September 23, 1977.

10. The videotapes!35

Interestingly, on the first day of the hearing, counsel
for the Respondent indicated that there were videotapes
of the picket line misconduct and these tapes would be
introduced into evidence subsequently. Much later on in
the hearing, he stated that the Respondent would not
offer the videotapes to which reference had been made
throughout the hearing because “‘everything of a material
nature that appears on the videotapes has already been
testified to in one form or another by the various individ-
val witnesses which have been produced.” Counsel for

134 However, Taylor could not identify any of the occupants of the
car nor did he know who had started the fires.

135 The videotapes consist of 12 reels enclosed in jackets numbered
consecutively by the Respondent with the dates of the events which are
recorded on each reel as follows:

Tape # 2—April 13 and 14, 1977
Tape # 3—April 15 and 18-20, 1977
Tape # 4—April 21-25, 1977

Tape # 5—May 12-18, 1977

Tape # 6—May 23-26, 1977

Tape # 8—July 18-20, 1977

Tape # (unnumbered)-—July 20 and 21, 1977
Tape # 9—July 22, 1977

Tape #10—August 1-24, 1977

Tape #11—September 8, 1977

Tape #12—September 8-22, 1977

———
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the General Counsel then subpoenaed all the videotapes,
12 in number, and offered them into evidence. They are
marked as General Counsel’s Exhibit 101(a)-101(1) corre-
spondingly in the same consecutive order as above.

Additionally, Mayorek testified that Linda Murray, his
secretary, had numbered the videotapes at his request
and that she had inadvertently assumed that the first tape
made was the second and so numbered it accordingly be-
cause it was dated April 13 and 14, 1977, and the strike
had commenced on April 11, 1977. However, Murray
testified that she never performed any clerical function in
connection with these tapes except to photocopy certain
logs describing the events contained on the videotapes
pursuant to Mayorek’s request.

John Mayorek testified that videotape recordings had
been taken of the pickets and their conduct on the picket
line beginning “from about April 13th—maybe even the
late afternoon of April 12th—right through up until
present.”13% Mayorek continued that various of the Re-
spondent’s employees operated the videotape equipment
during the course of the strike and prepared detailed logs
of the incidents recorded.!37 He stated that the video
equipment was turned on at 6:30-6:45 a.m. and ‘“‘several
weeks films were taken of the actual pickets out there

. in the morning for the most part.”” Mayorek related:

I remember telling the guys that when the people
came into the plant to make sure that they take
some pictures of the cars entering and the pickets
there for nothing other than just showing that, you
know, the time people coming irn.

Then 1 just told them to stand there to have it avail-
able; if there were any incidents to record the inci-
dents. They didn’t have it on constantly.

Mayorek added that none of the misconduct alleged by
the Respondent was recorded on the videotapes.138

John Raab testified that Mayorek was in charge of the
videctape equipment and that he, Raab, had no knowl-
edge as to when the tape recordings were commenced or
how many hours of videotape were taken, and that as far
as he knew the employees who operated the equipment

136 Mayorek also testified that the video equipment might have been
rented on April 13, 1977, but the actual taping, “for the argument’s sake,
started on the 14th.” It should be noted that when Mavorek was remind-
ed of his previous testimony concerning the April 12 or 13, 1977. gate. he
denied that the tapings commenced on April 12 zné alieges that the vic-
; t ent wes rented on April 13 However. the rental invoic:
we¢ never procucecd by the Kespondeni. even though Linda Murrey,
Mzyorek’s secretary, one of the emplovees who had picked up the video
eguipment, testified that the invoice was in the Kespondent’s possession
and Jocateble. Murray also testified that the videotaping commenced on
or about April 18, 1977, “about a week or so” after the strike started on
April 11, 1977, but then zcknowledged that it could have started sooner
than that.

187 These included security guard Thom Thomas, Import Manager
Arthur Taylor, Cost Accountant Irving Resen. Otto Escander, Russeli
Eichen (a coliege student employed for the summer period), and
Mayorek himself.

138 Bv way of explanation thereof Mayvorek iestified that those em-
picvees whe operated the videotape equipment had other “functions™
with the Cempany 2nd other jobs to perform besides this and that at
times he himself found the equipment unmenned. although he had asked
them tc “please man the camera as much as they possibly can do it.”
However, neither Taylor nor Rosen, who were czlled 2s witnesses, nor
Escender and Eichen, who were not, gave any testimony concerning this.

were competent in its use. Richard Escala testified that
he noticed the videotape equipment in use during the
first week of the strike and that it was set up throughout
the length of the strike.

The videotapes were viewed by myself and counsel
for the various parties herein from beginning to end on
three separate days during the course of the hearing.
After again viewing the videotapes in evidence as part of
the record herein, I find that they show, in substance,
scenes of varying numbers of pickets moving about near
the Respondent’s plant with automobiles parked along
the adjacent streets,’3? police and/or fire department
personnel, vehicles and equipment present at the plant-
site,740 children among the adult pickets on the picket
lines,’4! a security or private guard with a dog,14? and
scenes of automobiles driven by the Respondent’s em-
ployees entering and leaving the Conair plant and pickets
in conversation with truckdrivers after which the trucks
are ecither driven onto the Respondent’s property or
away from the plant.143

Further, these videotapes reveal that the picketing was
accomplished in a generally peaceful manner for the pe-
riods of time recorded thereon. I observed no instances
of the pickets throwing rocks, bottles, eggs, or other ob-
Jjects at persons, cars, or trucks entering or leaving the
Conair plant and except for the incident involving a
truckdriver named Frank Wahler, discussed in detail
hereinafter,!#* show no instances of damage or attempts
to damage any of the Respondent’s property, its vehicles
or those belonging to anyone else, or assaults upon
people.145 In fact the videotapes mostly show scenes of
peaceful picketing by supporters of Local 222, with auto-
mobiles driven by the Respondent’s employees entering
and leaving the Conair plant without interference and
truckdrivers either crossing or refusing to cross the
picket line after peaceful conversation with one or more
of the pickets. As shown by the tapes, on many days
during the strike, while automobiles and trucks entered
and left the Respondent’s plant, the pickets sat in the
grass near the Respondent’s driveways and did not even

128 G.C. Exhs. 101(a-1).

140 See, for example, G.C. Exhs. 101 (a, ¢, h, ).

141 See, for example, G.C. Exhs. 101 (d, e, g, i, j, I). In one scene there
is a baby carriage near the pickets. It should be noted that the Respond-
ent in its brief states, “The obvious purpose for the presence of the chil-
dren was 1o prevent entrance to and exit from the Conair facility.” 1 do
not agree. Whiie not wholly discounting this purpose, it is just as reason-
2bie to suppose that the children were present because their parents were
there, having no place to leave them or no babysitters and could just as
well support the inference of peaceful picketing since it is hard to imag-
ine parents placing their children in a dangerous or hostile situation if
violence was foreseeably projected or contemplated. Further there are no
viewable instances on the videotapes of either the children or baby car-
riages being used for the purposes alleged by the Respondent.

142 G.C. Exh. 101(b).

143 G.C. Exhs. 101(a-1).

144 Aside from the Wahler incident the videotapes are devoid of any
instances of violence on the part of the picketers. Further, the General
Counsel m his brief maintains that “the videotapes do not contain a single
incident of picket line misconduct which would even arguably violate
Section B(b)(1)}(A) of the Act,” asserting that the Wahler incident on the
evening of July 21, 1977, was provoked by nonemployee Wahler some-
time after the Respondent’s unit employees had left the plant.

14% However, 1 did observe that on occasion pickets carried wooden
2 x 47 sticks in their hands on the picket line.
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patrol in front of them. On occasion the tapes reflect an
almost carnival or picnic atmosphere at the picketing site
with on one occasion pickets playing ball on a vacant lot
near the plant.

Additionally, as indicated before and with some sig-
nificance, Mayorek admitted:

I recently reviewed the tapes and 1 could testify
now after recently reviewing them, these past
couple of days, that every incident that 1 testified to
of violence is not on those tapes. . . . 1 can testify
not every act of violence that 1 previously testified
to is on those tapes.

Despite Mayorek’s explanation for these omissions, and
despite the testimony given by several of the Respond-
ent’s witnesses as to constant acts of violence and intimi-
dation committed by the pickets against those employees,
and their property, who failed or refused to join the
strike as well as against the Respondent and its manage-
ment representatives, I find the lack of such scenes in the
videotape after the first 2 days of the strike (April 11 and
12, 1977) singularly revealing.146

11. Incidents involving Prince Alfred

Prince Alfred, a/k/a Akinola Omoshola, employed by
the Respondent in its shipping and receiving department,
testified extensively concerning various alleged incidents
which occurred in and around the picket line from July
15 to July 18, 1977.147 Alfred related that soon after he
started working for the Respondent, he realized that
there was a strike in progress observing pickets at the
Conair plant. He stated that *“around the 16th of July”
1977348 while returning to the plant after lunch his car

14¢ See, for example, the testimony of Raab, Rosa Cruz, Bourbakis,
Mayorek, etc. Furthermore, Raab admitted that of the employees who
worked during the strike, no one was injured in any way except for the
two employee passengers on the minibus and Josephine Torres as herein-
before described. Richard Escala testified that after “the court issued an
injunction™ during the first week of the strike, the number of pickets on
the picket line was substantially reduced, there was no more of the “type
of picketing” that occurred on the first 2 days, that there was no mcre
blocking of traffic or throwing stones or yelling or things of that nature,
and that, except for “‘a couple of incidents” in July 1677, the picketing
quieted down, the pickets were few in number, and people came and
went without incident unti] the end of the strike. Assembly line emplovee
Cecelia Beato, a witness for the Respondent, testified that she had
worked throughout the strike and that she never noticed any of the
peopie on the picket iine doing anything unusual. Jose Cruz. znother o:
the Kesporgent’s witnesses, iestified, as indicated before, that he himself
had never seen any violence on the picket line “‘but some people say they
saw and they told me.” Further, Vice President Jerrv Kampel testified
that he saw no one siopped from entering the Conair plant in June or
July 1977 and that there were periods during the strike when no pickets
were present at the Respondent’s premises at all.

147 Alfred, “a crown prince” of Nigeria, was hired by the Kespondent
sometime in late May 1977. The Respondent, in its “Conair Newsletter”
distributed to employees, made Alfred the subject of an article in which
it asserted that he had come to work for the Respondent in order to “de-
velop some acquaintanceship with U.S. business practices™ and that “he is
2 strong advocate of Conair’s establishing a selling post in Nigeria since
in his opinion, Conair products are vastly superior to European Imports.™
(See C.P. Exh. 5.}

148 In an affidavit given to the Respondent dated July 18, 1977, Alfred
stated that this incident occurred on that date, July 18, 1977. Alfred also
corrected his testimony concerning this date when the Kespondent's
counsel Burstein asked him whether this happened on July 16 or July 1&.
1977.

was stopped at the entranceway to the plant by “some
pickets, you know—people with placards, ‘Corporation
closed down’ ‘No job,” ‘Don’t come in,’ ‘Be careful,
‘Save your life,”” who told him, “No, you can’t come
in.”149 Alfred testified that Olah, who was among the
group of pickets, then said to him, “If you love yourself,
turn back right here,” after ascertaining that Alfred was
a “foreigner,” additionally told Alfred that if he wanted
to return safely to his country then he should *‘turn
back.” He added that after he refused this request, Olah
placed a piece of wood with nails in it at the back
wheels of his car.130 Alfred continued that “a fat man
with blonde hair” pulled at the door of his car and when
he decided to drive ahead the pickets placed a ‘“baby
trolley with a baby inside” in front of his car. According
to Alfred he then left the car to seek the safety of the
plant leaving the door open and his car keys in the igni-
tion with the motor running; that Olah then slammed the
car door shut whereupon Alfred returned to his car; that
he could still not proceed forward because the pickets
surrounded the car; that after the pickets finally told
Alfred that he could move his car “forward,” he picked
up the piece of wood with the nails in it so as not to
drive over it and puncture his tires.?®! Alfred also testi-
fied that while he was driving onto the Respondent’s
parking lot the pickets also threw rocks at his car.

Alfred testified that prior to the above incident and
“after 5 o’clock” on July 16, 1977,152 while driving
home after work, he stopped to offer a ride to “a guy
. . . by Middlesex College” who had waved at him to
stop his car.153 He stated that Olah now appeared and
told him, “We like you. We don’t want you to have any
problem. We work for this union, and the union will
benefit you, if you ever behave yourself.” Alfred contin-
ued that a “fat guy with blonde hair—came out with a
check with the union,” and told him, “We take care of
you. If you need money, we’ll give you money.”154 Ac-
cording to Alfred, the “fellow who was fat” offered him
$50,000 which Olah explained would be in payment for

149 Alfred stated that, “thirty-five to fifty people surrounded the car.”

150 The Respondent had marked for identification a piece of wood
with a nail imbedded in one end and a screw in the other end which
Alfred identified as being the piece of wood he retrieved after this inci-
dent happened and which he gave to the Respondent upon his subsequent
entry into the plant.

151 There are discrepancies in Alfred’s account of this occurrence in
that ne first indicated that the piece of wood was placed at the rear of his
car, then he stated it was put in front of the car. He testified that he
picked the piece of wood up so that he would not have to drive over it
and court a flat tire, but in his affidavit given to the Respondent concern-
ing this incident he stated that he had actually driven over the wood.

152 While Alfred at first testified with certainty that this incident had
occurred on a Saturday, July 16, 1977, during cross-examination he ac-
knowledged that he was unsure whether the incident actually happened
on a Szturday and upon his recall as a witness by the Respondent he tes-
tified that it happened on a Friday.

153 On cross-examination Alfred testified that “two people” had
waved his car to a stop and that he had seen these two passengers on the
picket line a1 Conair on many occasions stopping him from entering the
plant, “l had trouble with them before.” According to Alfred he stopped
to pick them up in spite of this because at first he could not recognize
them from a distance and when he came close enough to do so heavy
traffic precluded him from driving away. He added that there were po-
licemen directing traffic nearby and he therefore felt secure.

154 Alfred testified that this individual spoke with a thick Spanish
accent.
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Alfred opening the back door to the Respondent’s prem-
ises in order to allow them to gain entry into the plant.
Alfred added that he refused the offer and subsequently
told Mayorek about this incident, Mayorek advising him
not to “worry about anything.”

Mayorek testified that Alfred did tell him about an
offer of “money or a check™ as a bribe to *let people
into the plant,” but that Alfred had not mentioned the
amount proposed. Mayorek stated that he did not consid-
er this significant at the time because “There had been
other bribes too offered to people” and he “didn’t follow
up on jt.” 188

Alfred continued that also prior to July 16, 1977, his
car had been stopped and surrounded at the entranceway
to the Conair plant by Olah and several *“big men . . .
with a big machete in the hand,” preventing him from
entering the parking lot, at which time he was warned
that if he drove his car onto the Respondent’s property
“something would happen” and then Olah ‘“‘drew out a
machete” and threatened to cut his head.®® Alfred testi-
fied that on this occasion he then left his automobile and
entered the plant to seek assistance, and upon his return
to his car found that the rear tires were flat.

Stehen Olah, called as a rebuttal witness by the Gener-
al Counsel, denied both the conversations with Alfred
and the happening of any of the incidents set forth
above. Further, the General Counsel proffered the testi-
mony of Joseph O’Keefe!57 (the most likely person, ac-
cording to the General Counsel, who could be involved
in the incidents related above by Alfred, who stated that
he did not know Alfred), had never offered him or any
other employee of the Respondent money or a check in
order to gain entry into the Conair plant. O’Keefe fur-
ther testified there was no one emploved by the Union
who fit Alfred’s description of the person who offered
him the bribe, nor did Alfred’s description match
O’Keefe’s appearance.158

In carefully reviewing Alfred’s testimony, I found in-
consistencies, equivocation, and contradiction abounding
therein. He testified extensively about his attendance at
Rutgers University as a student and, although not as
lengthy, about his prior employment and separation

155 However, the alleged offer of a bribe to Alfred was the only in-
stance upon which the Respondent offered testimony by a participant
theretc.

156 alfred testified that this was not the first time he had been threz:
ened like this. that It happenea many umes and “1c manry people.” Agair
no other witnesses called by the Kespondent testified to being threaienec
by pickets wielding machetes. Further none of the instances of rock
throwing and other harassment which Alfred alleged was constantly per-
petrated against him appears in the videotapes Lereinbefore discussec.

157 O’Keefe, a Local 222 representative involved in the Union’s orge-
nizational campaign at Conair, was called as & rebuttal witness by the
Generzal Counsel. O’Keefe had been in the hearing room during the pres-
entation of the General Counsel’s case but not during the Kespondent's
case. Since the General Counsel represented that O’Keefe was being
celled at the time to rebut specific aliegations made egainst him during
the Respondent’s case, I granted the General Counsels application tc
allow him 1o testify over the Respondent’s objections zlthough he was
technically in violzation of the sequestration order effective at the hearing.

158 (O’Keefe testified that he was born in Argentia, Newfoundiand,
and, although he does speak with a noticeable Irish brogue, it is unlike &
Spanish accent. Further O’Keefe has gray hair, a red oval face, is 5 feet 7
inches tall, and weighs 180 pounds.

therefrom at Revlon, all of which reinforces my doubt as
to the veracity of his testimony.

Alfred testified that he was an evening student at
Rutgers University at the campus at New Brunswick,
New Jersey, enrolled, since 1976, in the Ph.D. graduate
program of the Rutgers University School of Criminal
Justice. He stated that during the period the events he
testified about took place, the summer of 1977, he was
attending the university six evenings per week taking un-
dergraduate courses, and that his overall grade point
average at Rutgers was 2.818. Alfred added that when
he enrolled in the School of Criminal Justice Ph.D. pro-
gram he did not take a “graduate record examination,”
and had to take the undergraduate courses as a prerequi-
site to obtaining his Ph.D.

The General Counsel called as its witness Albert
Record, assistant dean of the Rutgers University School
of Criminal Justice, who testified that Alfred’s student
record transcript shows that he is an undergraduate non-
matriculating night division student at Rutgers Universi-
ty enrolled in the department of criminal justice; that
Alfred is not a candidate for a Ph.D. in the School of
Criminal Justice and does not have the necessary mini-
mum grade average to so qualify. Dean Record also tes-
tified that “a graduate record examination” is a prerequi-
site for enrollment in the Ph.D. program in criminal jus-
tice at Rutgers University.!5?

Alfred testified that he had worked for Revlon prior
to his employment with the Respondent and that “I guit
from Revlon” after having a problem “with the supervi-
sor.” He stated that he advised District 65, the union at
Revlon, about this and the evidence herein shows that
the matter subsequently was sent to arbitration. Accord-
ing to Alfred he had been given a pass to remove “scrap
paper, folders, boxes, empty boxes,” from the plant and
had gone to the supervisor to obtain additional permis-
sion to take ‘“‘some broken garbage” as well. However,
when he entered the supervisor’s office, he found the su-
pervisor otherwise disposed, with a girl on his lap, and
Alfred exited leaving the above material returning later
to pick it up. Alfred continued that on his way out he
was stopped by the security guard who checked the
boxes and discovered that the box of “broken garbage”
contained altogether something else, and called the su-
pervisor who then denied giving Alfred permission to
take this material out of the plant. Alfred added that he
then “cursed out” the supervisor, leading to a charge
against him of insubordination by the company.

Suffice it to say that the impartial arbitrator’s
award'€% shows that the carton Alfred was carrying out
of the Revlon plant not only contained *“the worn loose-
leaf binder and a few yards of scrap plastic but a small
black sponge and underneath a piece of cardboard that
neatly covered the entire bottom of the carton and
formed a ‘false bottom’ [containing] the following assort-
ment of Company property: an orange plastic case, a box

'=¢ The Respondent itself offered evidence that Alfred was accepted at
American International Open University in a doctoral program in crimi-
nal justice beginning May 15, 1978. See Resp. Exh. 75. American Interna-
tional Open University has no connection with Rutgers University.

160 See C.P. Exh. 6; Award of Arbitration dated May 16, 1977.
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of carbon paper, 6 metal baskets, a small wooden basket,
an Ultima set containing 5 pieces and 6 sets of eye
shadow each set containing 40 separate shades for a total
of 240 pieces.”'8! After discounting Alfred’s explanation
that he did not know these items were in the carton
(since Alfred claimed to have exchanged the carton con-
taining the binder and the scrap plastic for the carton
containing the Company’s property because the first
carton was “leaking powder”), the arbitrator, John M.
Malkin, states:

Unfortunately, most of Grievant’s testimony was
just not believable. The Ultima and 6 sets of eye
shadow alone weighed 10 pounds and could not
have been overlooked when Grievant first picked
up the carton. The “false bottom” was several
inches higher than the bottom of the carton and it
too could not have been overlooked by Grievant.

The Company had made sure that the rule against
unauthorized possession of Company property was
known by every employee . . . . [Al]s a discharge-
able offense.

The Union put forth a strong defense in an effort to
save Grievant’s job for him but the facts must speak
for themselves.

I am constrained by the credible testimony in the
case to find that Grievant was improperly and with-
out authority in possession of Company property in-
cluding Company products and that Grievant’s mis-
conduct constituted just cause for his discharge by
the Company.

12. Incidents involving Nathaniel Johnson

Nathaniel Johnson, a private, independent truckman
who performs trucking services “exclusively for the Ac-
curate Box Company, Newark, New Jersey,”? %2 testified
that in April 1977 he had driven 10 the Conair plant to
make a delivery where he observed “people parading
outside with signs that said they were on strike.” John-
son stated that he also saw a sign on the Respondent’s
property that said that the Respondent was not on strike
and he, therefore, “drove his truck in.” He continued
that obscenities were shouted at him and “rocks hurled
at my truck” by the pickets. Johnson added that his
truck sustained no damage and he was able to make his
delivery.

Johinson related that during the month of April 1977
his trucks had occasion to make deliveries to the Re-
spondent’s plant *four or maybe five” times a week and
he personally drove a truck to the Respondent’s plant
“maybe once a week or every other week but I always
encountered some sort of problem. either myself or my
trucks.” He continued, “Well, my next problem that 1}
encountered was in July when a woman on the picket
line threw a handful of pebbles through my window,

1€ Significantly, while testifying herein, Alfred had denied that these
items were in the box he was carrying out of the piani.

1€z Johnson testified that he owns his truck and three others and em-
plovs two other drivers besides himself. He also testified that the Re-
spondent is one of the “largest” customers of Accurate Box Company,
one of its “Top Two.”

open window,” one of the stones striking Johnson in the
face.263

Johnson testified that between April and July 1977
whenever he personally drove his truck to the plant he
would always find people blocking the driveway and
would always be threatened and called names, stating,.
“Well, they say you black son of a bitch, I'm going to
get you when you get out, and we’ll be waiting for you,
and you’re going to get yours, and things like that.”164
He continued that during this same period he had come
to the Conair plant approximately five times per month,
and that in April, May, and June, 1977, rocks had been
thrown at his truck, hitting it.165

However, Johnson also acknowledged that he had
given an affidavit to a Board agent dated August 1, 1977,
and that nowhere in the affidavit does he relate any inci-
dents happening to him at the Respondent’s plant prior
to the one on July 20, 1977, when a picket threw pebbles
or rocks into the open window of his truck, hitting him
on the cheek.186 While Johnson attempted to explain

163 Johnson stated that when he entered the Respondent’s plant and
reported what had happened he was directed to see Mayorek at which
time he provided the Respondent with a written statement of the inci-
dent. :

184 Johnson testified, “On one occasion, as I left the plant, they were
waiting for me up the road, and 1 took the back way, 1 thought that I
would escape, you know, {but lucky] for me a police car anticipated trou-
ble and he was waiting at the intersection, and then no one bothered
me.” He added that there were “about three of them in the car and one
man was standing outside the car,” and that he had previously seen these
people on the picket line at the Conair plant. He stated that every time
he went to the Respondent’s plant he had them call the police before he
left the plant. His testimony on cross-examination concerning this inci-
dent is enlightening:

A, Well, due to the fact that 1 had to have a police come, should
indicate that the people were there. They were always out there on
the road. So to say they weren’t waiting for me on the road, it
would be a misstatement.

Q. Mr. Johnson, you’ve testified that they were waiting for you up
the road, specifically for you.

A. Yes.

Q. Why do you say that?

A. Because they said they were going to get me and they were
there in the cars at all times.

Q. You didn’t actually see a group of people waiting to ambush
vou on the road, did you?

A. They were parading in front of my truck, hurling names and
stones at me and saying they were going to get me, would you
assume somebody is going to wait for you, if they were—if they did
those things and they’re all in cars driving in and out, up and down
the roac”

G. So 1t was vour belief that someone was going to be waiting for
you up the road?

A. They made me believe it.

Q. But no one was actually waiting for you that you know of?

A. Sure they were there. 1 saw the same people as I left with my
truck.

165 Mzvorek testified that “to the best of my knowledge” every time
Jehnson entered or left the Respondent’s plant in April, May, June, July,
Axgust, and September 1977, there were rocks and bottles thrown at his
truck and he was threatened and harassed.

166 Again Johnson’s testimony on cross-examination is revealing. In
iestifying about the affidavit given to Board Attorney Robert A, Weisen
he relatec:

Q. Did you know why you were talking to Mr. Weisen?

A. Yes.

Q. What the purpose was?

A. Yes.

Q. And what was that?

Continued
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this by stating that he was unsure if Weisen had written
down everything Johnson told him or if Weisen had
asked him about any incidents occurring other than the
ones on July 20, 1977, his testimony, parts of which have
been set forth herein, cast doubt upon this explanation.

It should also be noted that the videotapes show no in-
stances of interference with the ingress or egress of Ac-
curate Box Company trucks nor incidents of rock throw-
ing, bottle throwing, or pickets gesturing involving Ac-
curate trucks or those of any other company entering or
leaving the plant area.l87

13. The Frank Wabhler incident

According to the Respondent, “While the record is re-
plete with examples of the Union’s consistent policy of
coercion, the best example of the Union’s approach was
presented in the incident which involved Frank Wahler.”
That the incident involving Wahler happened on July 21,
1977, at approximately 7:15 p.m., occurred outside the
Respondent’s plant, involved Wabhler, a truckdriver and
union shop steward for the Roadway Express Company,
and certain representatives of Local 22216% is undisput-
ed. However, what actually occurred during this inci-
dent is contested as evidenced by the divergent testimo-
ny given by the Respondent’s witnesses as contrasted
with that given by witnesses for the General Counsel.
The Respondent contends that Wahler was the victim of
an unprovoked attack by representatives of Local 222,
while the General Counsel contends that the incident
was provoked by Wahler himself, Wzhler not being an
employee of the Respondent, and happened after the Re-

A. He wanted a statement from me referring to the incidents that 1
had because of the labor problems at Conair.

Q. So vou were going to tell him about the incidents that had oc-
curred, things that you had experienced while vou were delivering
things to Conair?

A. Yes.

As set forth zbove Johnson admitted that his affidavit makes no mentior
of any incidents occurring prior to July 20, 1977. He also testified on
cross-examination, in contradiction to his prior testimony, that the inci-
dents wherein rocks were thrown at his truck while it was being unload-
ed, which Johnson previously testified to as having happened in April
1977, and the incident involving pebbles or rocks being thrown through
his truck window, both happened on the same day, July 20, 1977.

167 G.C. Exh. 101(h), reflecting events occurring on July 20 and 21,
1977, show Accurate Box Company trucks entering and leaving the Re-
spondent’s premises without incident or interference cf anv kinc

168 Joseph O'Keefe. 2 Local 222 representative. testified
the tme igent cccurred were “myself, Stephen Cl 4
zalez. Julic Jokeen, Rafael Rivera and Cisto Robies.” As indicaled previ-
ously O’Keefe's testimony on rebuttal was challenged tv the Respondent
on the ground that he had been present in the hearing room while var-
ious witnesses were testifying during the presentation of the General
Counsel’s direct case and therefore O’Keefe was “technically” in viola-
tion of z sequestration order in effect during the course of this proceed-
ing. I overruled the Respondent’s objection zand allowed O'Keef to testify
for the rezsons that: O'Keefe was not present curing the Kespondent's
presentation of its case and the need to call him as 2 witness only zrose
after the Respondent had introduced evidence concerning O’Keefe which
gave rise 1o the necessity for his rebuttal testimony; and it was obvious at
the time this arose, as it more clearly appears now. after a review of the
record herein, that by strictly confining O’Keefe’s testimony to such re-
buttal subject matter the danger of O’Keefe *‘coloring” his testimony in &
manner centradictory to the truth and detrimental to the Kespondent be-
czuse of his having overheard the testimony of the Gereral Counsel’s
witnesses would be nil.

spondent’s employees had gone home after the close of
the workday and the pickets had left the Conair site.

Preliminarily, Mayorek testified that on July 20, 1977,
as he was leaving the Respondent’s premises in his car,
he observed, “over 100 people” outside the Respondent’s
plant and “the crowd had a Roadway truck stopped that
was going into the parking lot.”?¢® He stated that he
turned and “went up the road to where the truck was
stopped, in the middle of the road” and saw two police
cars nearby, with the truckdriver sitting in the cab of his
truck crying. Mayorek continued that the driver told
him, ““They’re going to kill me, I am not going to go in.”
He added that, with police assistance, the truck was
driven onto the Respondent’s property with Mayorek
following in his car, and that both the truck and car
were then “bombarded with rocks.”

Francis (Frank) Wahler testified that on July 21, 1977,
at approximately 7:15 p.m., he arrived at the Respond-
ent’s plant in his pickup truck whereupon, “I put my
truck on the right side of the street,!7? there was a
group of people across the street, and they approached
my truck . . . and this group of people started shouting
all kinds of slurs at me,!7! at which time I got out of the
truck and 1 told them to get away from my truck and
leave me alone.”172

Wahler continued that an argument ensued!?2 and,
“When I was arguing with the people I heard

169 The Respondent uses the trucking services of the Roadway Ex-
press Company and therefore it is not unusual for Roadway trucks to
appear at the Conair plant.

170 Wahler testified on cross-examination that, when he arrived at
Conair, he parked his truck ‘“‘more or less” opposite to the “group of
people,” six or seven in number, who were standing around an auto-
mobile parked on the left side of the street, parking between “two other
cars parked there,” although his truck extended “about three or four feet
from the curb.” Interestingly, the videotape taken of the incident by
Mayorek (G.C. Exh.101(h)) shows Wahler’s truck parked in the middle
of the street or roadway with no parked cars about or near it. Further-
more, Ronald Matalaveg, the Roadway Express Company’s terminal
manager, who subsequently arrived on the scene in a Roadway truck,
testified that Wahler’s truck was parked in the middle of the street and
that it was blocking traffic. However, O’Keefe testified his car was
parked in the area of Conair, as were the automobiles of Stephen Olah
and Rafael Rivera. Additionally, while Wahler testified that he came to
the Respondent’s plant to observe the treatment of the driver of a Road-
way Express Company truck scheduled to appear at the Respondent’s
premises that evening and that he could just as well have made his obser-
vations from any point further up or down the roadway without encoun-
tering any problems, he admitted deliberately choosing to park his truck
“more or less opposite to where these individuals were around the car.”

173 The words allegedly used as “‘slurs” as repeated by Wahler in his
restimony were obscenities of & particularly insulting and derogatory
nature, such as “Roadway motherfucker,” and “‘cocksucker.”

172 Wahler initially testified on cross-examination that while he tried to
explain to these people why he was there “they didn’t give me a chance
to explain anything.” He then testified that he might have told the group
of people surrounding his truck that they had “assaulted one of my driv-
ers vesterday,” and that while saying this, he might have raised his voice
because he was “a little bit agitated” at the time, and concerned about his
personal safety even though he did leave his truck to face the group of
people surrounding it. Further, concerning his recognition by the union
representatives as being a Roadway Express Company employvee, Wahler
stated:

Perhaps someone recognized me, but I didn’t have a decal on the
back of my pickup truck, like a parking decal, it says Roadway on
the back of it.
172 Wahler testified that when he got out of his truck he “was having
a loud argument” with a “grey/white haired gentleman.” It was undis-
puted that this individual was Joseph O’Keefe, a union representative.
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some—the air coming out of my tire and 1 pointed to
them, and I said, what did you do that for, and one of
the men, he said, boy, you were lucky you didn’t get it
there, pointing across my stomach.” Wahler stated that
while he did not see and therefore could not identify the
object which was used to puncture the tire, he saw it
subsequently placed under the hood of a car parked in
the vicinity.!7* Wahler testified that he became angry
because the punctured tire was a new one and that the
emotions of all the people there, including his own,
“were riled up at this point.”

Wabhler related that while they were “still arguing, an-
other man came up with a bumper jack and struck me
across the left leg with it. . . . Well, then everyvone start-
ed—the people from Conair came running out and the
Roadway truck pulled up, and then the Edison police
came up.” Wahler continued, “Well everyone was shout-
ing at everyone and meanwhile I was being pushed from
the back, another guy took another swing at me again,
and he missed, he didn’t hit me. I was trying to back off
somewhere, looking for a safe place to go—I was argu-
ing about my tire, and everything.” He stated that he
told the police what had transpired and filed a charge
which resulted in an “Edison court” action in which the
defendants “they pleaded guilty, I believe.”

Wahler testified that he remained at the Respondent’s
plant until after 11 p.m. while his tire was being repaired
and during this time he observed “this group of people
was riding up and down the street and parking across
the street and the Edison police came and they had con-
fronted each other. Consequently I did get some police
to remove them.” Further, Wahler related that while he
ordinarily did not go to the Respondent’s plant at 7:15 in
the evening, he had done so on July 21, 1977, because of
the previous day’s incident involving a Roadway Express
Company truckdriver and the pickets, as mentioned
before, and the fact that another Roadway truck was due
to appear at Conair that very evening, although he did
not know at what time, and he wanted “to see how the
driver was being treated at the plant,” and whether the
truck could enter the Respondent’s premises without any
difficulty.173

Additionally, Wahler testified that that particular eve-
ning he had cashed his paycheck and placed the money
under the seat of the cab of his truck.?7® He related that

174 As set forth in the General Counsel’s brief, "It is undisputed that
the front left tire of Wahler's pick-up truck was punctured.” (G.C. Exk
i01(h).;

175 In spite of this response, when Wahler was asked on cross-exami-
nation as to the reason why he had gone to the Kespondent’s plant at
7:15 that evening after admittedly knowing that the Roadway Express
Company was now sending its trucks to Conair in the evenings after the
pickets had left for the day to avoid any problems, and after he learned
that 2 Roadway truck was scheduled 10 appear at the plant, he respond-
ed. “1 did turn around and go over there, 1 don’t know the reason why,
but 1 went over there.” Wahler also testified that he had told the Koad-
way Express Company terminal manager that very morning not to send
any trucks tc the Conair plant anymore because of the incident with one
of its trucks the previous day. However, although Ronald Mataiaveg, the
terminal manager, did testify, he failed to corroborate this.

17 Wahler stated that this incident occurred on a Thursday and that
payday for the Roadway Express Company was Friday. However, he
stated that if his check is available on Thursday he cashes it on that day
and he “thinks” that that week his paycheck was obtainable on a Thurs-
day.

while the group of men were gathered about his truck
arguing with him and placing their hands on the door, he
told them to get away from the truck, then he reached:
under the seat, retrieved his pay envelope, placed it in
his pocket, and opened the door of his truck cab and dis-
mounted, at which time the group of people surrounding
the truck moved back. Wahler continued that after he
was struck by the man with a jack, several people wear-
ing suits came running out “of the Conair plant and “es-
corted him “over towards the ‘driveway on to Conau‘
property.” Wahler at first testified that he had not n-
formed anyone at Conair that he was coming to “the
plant that evening. However, he then changed his testi-
mony and stated that he had telephoned someone at
Conair prior to his “coming down there,” but could not
identify who it was he spoke t0.}77 Additionally, Wahler
indicated that this incident occurred ‘“‘supposedly” after
the Conair plant was closed for the day. o

Mayorek testified that on July 21, 1977, at approxi-
mately 6:45 p.m. while in his office, he heard someone
shouting to “open the front door” and when he “hob-
bled” 178 outside the building to investigate he saw. “six,
seven, eight people just' mingling around the pick-up
truck.” He stated that he then reentered the plant, “hol-
lering” to other persons therein to proceed outside the
building while he manned' the video camera to record
the incident. Mayorek recounted the fo]lowmg which he
viewed on the video camera’s screen:

1 saw the guy—Frank Wahler, outslde of his pick-
up truck, right outside the door section, I saw six or
seven pickets, you know, very close to him, mettle
around this truck, then I saw a guy puncture his tire
clearly in the screen. . . . Then I saw Wahler walk
towards the guy and the guy walk away towards
the cars that had been parked on the side of the
road, and he was looking at his tire. T then saw him
walk towards the guy and another guy come into
the picture . . . from the left-hand side, waving at
the time—it was a large long object, a slender
object and just hall [sic] it off in the back of him
and then strike Frank Wahler—it appeared to me to
be on the—upper part of the leg.

Mayorek continued that “some of our employees came
into the picture and then I saw the pickets disappear in
cifferent directions.” According to Mayorek, one of the
Kespondent’s trucks next appeared dividing the picketers
from the Respondent’s employees and after the truck

177 There are many inconsistencies in Wahler’s overall testimony, in
addition to the above; i.e., Wahler testified initially that his truck had no
Roadway decal on it but still union representatives involved with him in
this incident somehow knew he was a Roadway Express Company em-
plovee. On cross-examination he testified that there was a “little” Road-
way decal on the rear bumper, etc. Also note the character of his testi-
mony concerning his paycheck and the money allegedly placed under the
truck cab seat and that concerning the reasons or lack thereof for being
at the Conair plant that evening.

178 Mayorek testified that at the time he had a broken leg, unrelated to
and not acquired in any of the incidents set forth herein.
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moved out of the picture he saw Wahler pushed from
behind by one of the Union’s representatives.!7®
Mayorek added that a large Roadway Express Compa-
ny truck now arrived on the scene and when the Road-
way terminal manager emerged from the truck, “the
pickets started to argue with him.” Mayorek continued
that he was unable to see what occurred thereafter be-
cause the participants in this drama had moved off the
screen or behind the Roadway truck, until two police
cars and a canine unit van arrived. He stated that the po-
licemen spoke to Wahler and to a business agent of
Local 222, searched the automobile of the “individual

that had punctured the tire . . . questioned two individ-
vals and 1 saw them put them against the car . . . arrest-
ed those two guys. They put them in the car. . . . I saw

the business agent—a cop walk over to him and before 1
knew it, the cop was taking him—putting him against the
car and he was putting handcuffs on him.” Mayorek re-
lated that the police vehicles then drove away, the Road-
way Express Company truck drove in, ““and that was the
extent of it.” According to Mayorek, the Respondent’s
representatives present either inside or outside the plant
at this time were Rizzuto, Bob Pearson, John Raab,
Thom Kane, himself, and “some other individuals, too

. . maybe between eight and ten of us.”

Mavorek testified that after the Respondent’s repre-
sentatives and Wahler had gone inside the Conair build-
ing, and later that evening, he observed a car driving
“up and down Executive Avenue very fast” and another
car parked in the parking lot of a building in the vicinity
of the plant. Mayorek stated that he called the police and
upon their arrival observed the police talking to three or
four individuals, “And 1 just heard the cop holler, and
say, what did you call me, and after that they took the
three of them away and that was it.” Mayorek added
that he recognized some of the people involved in this
later incident outside the plant as being the same persons
connected with the incident involving Wahler earlier
that evening, including Stephen Olah.

Ronald Matalaveg, the Roadway Express Company’s
terminal manager, called as a witness for the Respond-
ent, testified that sometime in July 1977, he, Roadway
truckdriver Don Wieland, and Roadway dispatcher Fred
Jaager drove a tractor-trailer truck tc the Respondent’s
plant arriving there at “between six and seven” in the
evening at which time he observed *a disturbance in the
street blocking the entrancewav that we would have tc
take the truck through.” Matalaveg conunued that whern
Wahier saw the Roadway truck he ran towards it, the
truck being about 50 vards from the entranceway at the
time. He stated that he got out of the truck “to see what
the disturbance was all about” and Wahler said, “Get the
truck out of here, get the truck out of here.” According
to Matalaveg, “I asked him what he was doing there,
and the only answer he could give me was that, look at

17¢ Mavorek identified the man who pushed Wahler as “Joe Olah.”
with “blonde hair, a deep red complexion, about 5°10”, 5°117, probably
225 pounds in that area.” According to the General Cournsel’s witnesses.
including Siephen Olah himself, Olah was among those present when this
incident happened, is § feet 7 inches in height, weighs 125 pounds, and
has blonde hair. The evidence herein indicates that Mavorek probably
identified Joseph O’Keefe, who is 5 feet 7 inches, has grey hair, and &
“red oval” face and weighs 180 pounds.

my truck, look at my truck. Look what they have done
to my truck.”

Matalaveg testified that Wahler’s pickup truck was
parked in the middle of the roadway, had a flat tire, and
had “a few dents in it.” Matalaveg continued that about
this time a “white haired gentlemen”8® approached
him, identified himself as ‘“‘a representative of the Inter-
national Ladies’ Garment Workers’, 1 believe . . . asked
me to cooperate with them and not bring the truck
through the picket lines.” He stated, “After O’Keefe was
done talking with me, he interrupted himself and just ran
after Wahler, started pushing Frank again. He kept mo-
tioning towards a rather large gentlemen, that he was
going to get Frank. ‘I'll get him to get you.”” Matalaveg
added that he was pushed to the side and “They chased
Frank behind a truck. . . . I didn’t see what happened on
the other side.” He related that the police arrived and
took a few of the “demonstrators,” who were “running
around” in the street, into custody, after which the
Roadway Express Company, employees “went inside the
Conair facility . . . left the trailer we brought over and
we picked up the trailer that was there and left and went
back to the [Roadway] terminal,” with Wahler remaining
at Conair.

Matalaveg additionally testified that Wahler’s presence
at the Respondent’s plant was unexpected since Wahler
was off duty at the time and neither he nor the dispatch-
er had instructed Wahler to go to Conair. He stated that
he told O’Keefe that he did not know why Wahler was
there and that his own appearance at the Respondent’s
premises was in no way connected with Wahler’s pres-
ence at the Conair plant that evening.!81

Another witness called by the Respondent in connec-
tion with this incident was Louis Russo, the Respond-
ent’s warehouse manager. Russo testified that Wahler’s
appearance at the Respondent’s plant was unexpected
since Wahler had not called him prior to his arrival at
Conair that evening.?82 Russo stated that the building’s
“bay doors were open” that particular evening because it
was warm outside and that he therefore saw the “dis-
turbance outside” involving Wahler, the Roadway Ex-
press Company dispatcher, and the “three union repre-
sentatives” and observed the Roadway tractor-trailer
truck and Wabhler’s pickup truck in the road. Russo
added that he also saw “the police take a couple of the
union representatives away in the police car.”182

John Raab, another of the Respondent’s witnesses, tes-
tified that on the evening of the “Wahler incident” he
was standing near the flagpole in front of the Respond-
ent’s plant along with Thomas, the Respondent’s security
guard, and Tom Kane, one of the Respondent’s salesmen,
when he observed Wahler approach the plant in a small

180 The evidence indicates that the “white haired gentleman” was
O’Keefe.

181 Matalaveg denied that Wahler's nickname among the Roadway
Express Company employees was “Wacky Wahler.”

182 Russo stated that Wahler on occasion drove trucks to the Re-
spondent’s plant for loading but only in the mornings, he had never pre-
viously seen Wahler at Conair during the evening.

183 Russo testified that Rizzuto had asked him to call the police when
the argument began, which he did.
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pickup truck.18% He continued that there were a “‘series
of pickets down by the receiving entrance—driveway
entrance” having a discussion with Wahler when a scuf-
fle broke cut, “one big fellow in the crowd went back to
his car, brought a large object out from the car and tried
to hit Mr. Wahler with it.” He added that there was
pushing and punching, ‘“fistcuff-type action,” and Wahler
was struck with the “large object,” a car jack handle.
Raab stated that when he saw this he told Russo to call
the police, which Russo did, and then several of the
people in the plant, including himself, went outside and
when the police came they arrested the man who had
struck Wahler.

Raab continued that later that evening there were ad-
ditional cars spotted in the vicinity of the Respondent’s
plant and since Wahler was still at the premises the
police, who had earlier departed, were recalled. He
stated that after their arrival the police “arrested the
group of people that were there,” one of whom he rec-
ognized as Stephen Olah. Raab also testified that the in-
cident involving Wahler occurred in the early evening
after all the Respondent’s production, service and main-
tenance, and clerical employees had gone home.

The General Counsel’'s witnesses gave a different ver-
sion of what occurred that evening, July 21, 1977.
Joseph Q’Keefe testified that on July 21, 1977, at ap-
proximately 7:15 in the evening, he, Stephen Olah, and
four other persons!®® were “cutside of the Conair plant
by the receiving driveway . . . observing trucks coming
and going because the warehouse operation was working
overtime that night.” O’Keefe stated that they had left
the Respondent’s premises earlier when the pickets had
left, with the intent to return later on when, on their
way back to Conair, O’Keefe experienced motor prob-
lems with his car. He related, “When I came back, !
pulled the car over to the side by the driveway, receiv-
ing driveway, and we lifted up the hood and found that
the fan belt had ruptured and we were trying to repair it
at that time.” O’Keefe continued that shortly after their
return to the Conair plant that evening, they saw ‘‘some
people” come out cf the office section of the plant, and
he recognized Mavorek among them, because Mayorek's
leg was “‘broken or something,” and also the Respond-
ent’s security guard Thomas.188 (Q’Keefe added that
Thomas came over to them and spoke individually to
Olah but C’Keefe advised Olah not to have anyv discus-
sion with Thomas whereupcon Thomas ‘backed off some-
what.” 18"

O’Keefe testified that a few minutes later a pickup
truck arrived on the scene and parked in the middle of
the roadway, “just before the driveway” or rear en-
tranceway. O’Keefe continued, “Well when the pickup

184 Raab testified that he and Thomas both carried “new walkie talk-
ies,” hand-held rzdio transmitting and receiving eguipment., which they
were testing at the time.

185 Miguel Gonzalez, Julio Jokeen, Rafael Riverz. and Cisto Kobles

186 Olzh, in his testimony, identified John Raab as zlsc being present
in this group.

187 Olah testified similarly about this adding that Thomas told him.
“Steve, are vou out here to cause trouble again?”’ to which Olah responc-
ed, “No,” and then O'Keefe told Olah not to “talk to him.” Olah aisc
related that this entire incident occurred after the Kespondent’s “produc-
tion and maintenance employees and secretaries” had gone home.

truck stopped, I walked over and when I got to the
truck, the driver commented loudly that, ‘you fucking
guys hurt a couple of my drivers the other day,” and I
said . . . if you have a problem like that, you shouldn’t
be telling it to me, you should be telling it to the police.”
He stated that Wabhler, after identifying himself as the
union shop steward at Roadway Express Company, “re-
peated again about how his drivers were beat up, and
before I could comment, he started raving about he was
going to blow my fucking brains out. He reached down
as if he had a gun. He reached under the seat. With that,
I stepped back, and he kept raving about how he was
going to blow our brains out. Next thing I knew, he
stepped out of the truck and at about that point, his tire
was deflated, by whom, I don’t know, but he was raving
about his tire.”188% O’Keefe continued that after Wahler
got out of his pickup truck he continued to yell, “I will
blow your fucking brains out” and feigned towards his
pocket as if he had a gun. He related that he actually be-
lieved at the time that Wahler had a gun in his posses-
sion.18% According to O’Keefe, “Well, then Rafael
Rivera came running over with a jack, he had his [trunk]
open before the pickup had arrived, he was getting tools
to fix my car, and he was very excited about what this
guy had been screaming at me, and then the two of them
got in a confrontation and then it was general turmoil,
pushing, shoving, threatening, a whole scene.”19¢

O’Keefe testified that a Roadway Express “truck trail-
er” then drove up and an individual came out of the
truck and identified himself as the company’s “traffic
manager” and indicated “very strongly” that Wahler was
not sent there by the Roadway Express Company, and
that “This man has nothing to do with us.” According to
O’Keefe, the police arrived within a few minutes thereaf-
ter and “I advised the sergeant, Quigley, that we had
been threatened by a gun by Wahler and the cop asked
whether he had a gun and he gave a cursory search of
his truck. He didn’t find any gun.” O’Keefe continued
that the Respondent’s security guard, Thomas, “kept in-
structing the sergeant as to who did what, and I felt he
was kind of intervening, and running the show and I told
the sergeant that 1 didn’t appreciate this guard interfer-
ing. 1 said, ‘He’s part of the company here, and we are at
odds with the company right now. We're involved in a
strike,” and the sergeant says, ‘I'll do whatever the hell 1
want to.” I said, ‘Well, shame on vou—' that’s what 1
sai¢. and with that, he had me locked up and he said
‘Place this man under arrest.””191

168 While O’Keefe did not know what instrument was used to deflate
the tire he did testify that tools such as a screwdriver were being used to
repair his car.

189 Wahler denied making any threats against any of the persons there
or calling them obscene names. He also denied having a gun in his pos-
session at the time or ever owning one.

19¢ O’Keefe testified that Rivera might have struck Wahler with the
jack since he was swinging it at Wahler, but he could not have hurt
Wezhler much since Wahler continued to be “very active” and Riverais a
big man and if he hit Wahler squarely with the jack, “he would have
knocked him down.” Additionally, O'Keef admitted that he may have
pushed Wahler during this confrontation.

181 O’Keefe testified that he, Rafael Rivera, and Cisto Robles were all
arrested about 7:30 that evening. O’Keefe was charged with “Interfering
with a Police Officer investigation, a violation of an ‘Edison Township
Municipal Ordinance.”™
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Olah’s account of this incident is substantially similar
to that given by O’Keefe in almost all respects. He stated
additionally that he did not participate in this occurrence
but remained primarily in the background, observing
what was happening. Olah was not one of those arrested
at the time.192

Concerning these arrests, Edison Police Officer Wil-
liam Mintchwarner testified,’®2 in substance, that he ar-
rived at the Respondent’s premises at 7:30 p.m. on July
21, 1977, as “back up” for other police officers who had
been summoned to the Conair plant. He stated that a
“white haired” gentleman (O’Keefe) had become abusive
to a fellow officer, Stephen Szalay, investigating the inci-
dent, “hollering, yelling, cursing,” and generally interfer-
ing with Szalay who was listening to Wahler’s account
of what had previously transpired. He continued that Of-
ficer Szalay told O’Keefe to wait his turn and relax, but
that O’Keefe persisted in intervening between them and
after O’Keefe pushed Officer Szalay, Szalay arrested
him. Mintchwarner recollected that Wahler’s truck had
been damaged, having its windshield broken and a tire
punctured.?®4 Mintchwarner denied that Officer Szalay
had made the arrest in the following manner; “walked
several feet up to where this white haired man was
standing after a conversation, grabbed him by the right
arm, twisted his right arm behind his back and up into
the air, threw him on to a car, and then handcuffed
him.”195 Further, while Mintchwarner had originally
and more than once testified that O’Keefe had pushed
Officer Szalay, he subsequently admitted that he did not
actually see this himself but had read it in the police
report of the incident.

In reviewing the video tape of this incident (G.C. Exh.
101(h)), I find that critically important parts of Officer
Mintchwarner’s account of what occurred are not sub-
stantiated. Significantly, the tapes show no assault by
O’Keefe upon Officer Szalay nor any resistance by
O’Keefe during his arrest, as alleged by Mintchwarner.
Further there are discrepancies in his testimony which
reinforce the conclusion, admitted to in part by Officer
Mintchwarner, that when he testified, aside from remem-
bering generally what occurred, his memory of this inci-
dent was somewhat “hazy.”

Edison Police Officer Stephen Szalay!®6 also gave tes-
timony concerning this incident. He testified, “I was de-
tailed by headquarters to investigate a disturbance at
Conair,” and, upon his arrival at the plant, saw a pickuy
truck and z pessenger vehicle and a group of peopie
around 1t . . . 15, 20 people.” Szalay comntinued that afie:
speaking to “‘the man in charge of Conair, I don’t recall
his name,” he proceeded to investipate Wahler's com-

192 According to the evidence herein, Olah was arrested later that
evening in an incident involving two cars allegedly being driven back
and forth in front of the Conair plant while Wahler still remained inside
the building after the above incident had occurred berween him and the
Union’s representatives.

193 Mintchwarner testified as a witness for the Respondent.

1$4 Wahler did not contend that his windshield had been smashec
Also the video tape recording of this occurrence does not show Wahier’s
pickup truck windshield as having been broken.

195 The video tape recording of this incident tends to refute Officer
Mintchwarner’s denial of this.

186 Officer Szalay testified as a witness for the Respondent.

plaint that he had been assaulted and prevented from en-
tering upon the Respondent’s premises. Szaley stated:

I was interrupted several times by another gentle-
man who wasn’t involved with that incident and I
told him several times to stop interrupting my in-
vestigation, and with that he continued, and with
that I placed him under arrest for interfering with a
police officer.197

Szalay added that O’Keefe called him a “Pig” and said,
“You don’t know what you are doing. . . . You ought to
be ashamed of yourself for what ‘you are doing,” and
other things that interrupted my investigation.” Szalay
could not recall anything else O’Keefe had said.

Officer Szalay also testified that it was only after he
had warned O’Keefe to cease his interference and
O’Keefe had failed to do so that he placed O’Keefe
under arrest, with the help of a fellow officer. “I think it
was Sergeant Quigley and 1 placed the cuffs on him and
we transported him into our headquarters.” Szalay relat-
ed that while O’Keefe did not actually push him, he
started pushing other persons standing near Szalay and
“he was then placed under arrest.” He admitted that,
during his investigation and before he arrested O’Keefe,
he had questioned Mayorek, Wahler, Thomas, and “two
Spanish speaking people” who were difficult to under-
stand because they spoke “broken English,” concerning
this incident but had not spoken to O’Keefe about what
happened. Szalay continued that this incident occurred
on the evening of July 21, 1977, about 7:30 p.m., and that
he left the Conair plantsite with his prisoner O’Keefe at
approximately 8 p.m.198

14. Employee affidavits concerning incidents during
the strike

During the course of his testimony in the instant pro-
ceeding, Mayorek testified that the Respondent obtained
affidavits from approximately 30 to 50” of its employees
concerning alleged incidents in and around the picket
line. Mayorek stated:

I don’t know—you know, how each person came to
come to the front office. I don’t know exactly how
that came about. It would happen on many occa-
sions that if a person wanted to tell a story, just
came up to the front office.

hHe continued that if the emplovee spoke Spanish an in-
terpreter would be used and that these affidavits were

17 i is uncontroverted that the “gentleman” referred to by Szalay
was Joseph O’Keefe, one of the Union’s organizers.

128 11 should be noted that the video tape recording of this incident
(G.C. Exh. 101(b}), if anything, supports the testimony of all the General
Counsel’s witnesses rather than that given by the Respondent’s witnesses
including the police officers. Further, while comment upon the nature of
the arrest as concerns the amount of force used 1o accomplish it would
be inappropriate in this Decision, still the tape is enlightening in this re-
spect and, as one of the Respondent’s vice presidents, John Raab testified,
“Somebody was assaulted by the police. Thrown to the ground.”

Additionally, the General Counsel offered into evidence (G.C. Exh.
104) a notice issued by the Respondent to the Edison Police Department
which grants to Edison police officers a “20% discount on all Conair
products purchased by them.
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taken by his secretary, Linda Murray, himself, or “some-
one else,” whoever was available and that either Murray
or another secretary ‘would transcribe his statement.

Mayorek related that those individuals taking the em-
ployees’ affidavits were instructed not to interrogate the
employees but to “just let them tell the story and get as
much information as possible.” He denied interrogating
employees himself and asking any of them if they had
signed union authorization: cards.1®® Mayorek also
denied telling the employees that the Respondent wanted
the affidavits as evidence against the Union although he
did state that he told them that the purpose of these affi-
davits was to document the incident.20¢

John Raab, the Respondent’s vice president for oper-
ations, testified that he was aware that “a number of em-
ployees were being called into the office and being asked
to sign statements relating to the incidents which oc-
curred on the 11th and 12th to bring to the court.” He
admitted being responsible on occasion for directing the
“supervisors or production. manager” to bring ‘“‘these
people” into Mayorek’s office.

Linda Murray, Mayorek’s secretary, testified that
when she took an employee’s statement she asked the
employee ‘“what exactly happened” and the employee
would tell her. According to Murray she would then
type the statement, have the employee read it, and then
sign it, and that was “all that was said”” or done.

Another of the Respondent’s witnesses, Delfina Rodri-
guez, testified that when she reported to work on April
12, 1977, her “foreman” Nancy Rodriguez directed her
to go to the front office and-“tell about what had hap-
pened.”20! Although Rodriguez ‘stated that she could
not remember if she had read the affidavit or it had been
translated for her before she signed it, she then testified,
“It was read to me, and all I did was to sign it. What I
wanted to do was to leave there because 1 was nervous,
and I wanted to leave as soon as possible.”

Jose Cruz testified that he gave an affidavit to the Re-
spondent, “For two reasons, that I wanted to keep my
job and at the same time to tell them about the problems
in case something happened in the future.” 202

Gustavo Rodriguez, another employee witness for the
Respondent, stated that upon his return to work on April
13, 1977, he was asked why he had not appeared for
work on April 11 and 12, 1977, whereupon he advised
the Respondent that he had been threatened by the pick-
ets and therefore did not report to work.203 He contin-
ued that Rosa Cruz, his supervisor, then told him that he
would have to give an affidavit to the Respondent and
“they took me to the office.” Rodriguez admitted, after
at first denying it, that he had been asked if he signed an

198 As previously stated herein, Gustavo Rodriguez testified that
Mayorek had asked him if he had signed an authorization card for the
Union and the reason for his failure to report to work on April 11 and
12, 1977, the first 2 days of the strike.

200 The evidence herein shows that Mayorek notarized the employees’
affidavits.

291 Rodriguez testified that this happened after the “bus incident,” in-
volving the broken window in the minibus discussed hereinbefore.

202 A more detailed discussion of Cruz’ testimony appears hereinbe-
fore.

208 Rodriguez did not identify the person who had asked him about
this.

authorization card for the Union. He also admitted
giving the information contained. in his affidavit-in re-
sponse to questions that were asked of him while he was
in the front office with Mayorek present to take his oath
and notarize his signature. As indicated hereinbefore, Ro-
driguez testified that the reason he said what he said in
his affidavit and in his testimony given in this proceed-
ing, as well as why he did not tell the Respondent the
truth about his having signed an authorization card for
the Union, was, that “I have to support my mother _and
my woman with two children” and he was afraid -of
losing his job. :
Matilda Morales, another employee witness who had
supplied the Respondent with an affidavit concerning al-
leged threats made to her in and around the picket line,
testified that she was asked about the purported incident
by the Respondent “in the office.”24 The evidence
herein shows that Morales actually gave the Respondent
two affidavits, the second one “supplements the one 1
previously gave,” and which corrected some statements
made by her in the first one. The second affidavit in-
cludes therein the following statement,. “I cannot read
English and no one translated the prior statement to me
that I signed.” ' 7 ‘
15. The April 20, 1977, mailgrams
It is undisputed that on April 20, 1977, the Respondent
sent a mailgram to each of the striking employees20%
which stated in both English and Spanish2°6 therein:

We have called you repeatedly to your job, despite
your promises to do so, you have failed to report

204 While Morales could not recall who had asked her, she stated she
explained the incident *“‘to a girl” while Naomi Rodriguez translated.

205 The parties stipulated that the following employees “ceased work
and went out on strike on April 11, 1977, and that these employees par-
ticipated in the strike and picketed during the strike which ended on Sep-
tember 23, 1977": Lucille Allen, Miguel Aquino, Genovena Arocho,
Maria Arocho, Shirley Bagby, Michael Billings, Etta Burns, Hector Cara-
bello, Yvette Casquette, Olga Chalfa, Raymond Crespo, Celia Cruz, Do-
minga Cruz, Rosita Cruz, Martha Davison, Christina De Armas, Hilda
Della Torre, Patricia Eaford, Celia Febles, Ana Rose Fernandez, Noris
Garcia, Margarita Gautier, Lydia Gonzalez, Wilfredo Guerrero, Gloria
Guzman, Hiriam Guzman, Florence L. Heimbuch, Juan Hernandez,
Carmen Irizzary, Florence F. Jacko, Alice Jones, Beulah Jones, Flora:F.
Kurtanick, Evelyn Lee, David Letendre, Richard Letendre, Dorothy
Lodato, Carmen Lopez, Enrique Luciano, Rosaria Machin, Victor Mai-
sonet, Irene Mariinez, Laura Martinez, Luz M. Melendez, Jose R.
Mendez, Miliady Mendez, Noraima Mendez, Rosalia Mendez, Roberto
Mercadc, Elizabeth Miniz, Jose Negron, Antonio Neiro, Adaminz
Nieves, Adolfo Nunez, Jose Nunez, Stephen Olah, Luis B. Ortiz, Adrian
Pagan, Annette Palmer, Martha Parada, Julia Pellallera, Hilda Perez, Yil-
lian T. Perez, Denise Perrotte, Lilia Quiles, Alicia Rivera, Jose R.
Rivera, Virginia Rivera, Awilda Rodriguez, Gertrudes U. Rodriquez,
Ana Santiago, Rufina Saez, Jesus Santiago, Jose Santiago, Wildilia San-
tiago, Carmen Sanson, Carmen M. Sargardia, Ernesto Soto, Portinia
Soto, Rosaur Soto, Ismael Torres, Aida Iris Torres, Rafael Valdes, Al-
berto Vargas, Felix Vazquez, Jose Vazquez, Wilfredo Vezquez, Elsie
Vega, and Luz C. Villanueva. Excepted from the stipulation were em-
ployees Verta May Allen, Milagros Miniz, Alida Pabon, Olga Rios, and
Sonia Torres. However, each of these employees testified that they were
employed as assembly line workers, had signed union authorization cards,
Joined the strike on April 11, 1977, and picketed until it ended on Sep-
tember 23, 1977.

206 As indicated hereinbefore, the majority of the Respondent’s em-
plovees at this time were Spanish speaking and could not, without some
difficulty, read and understand English.
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for duty, there is no violence, employees freely
enter the plant. Unless you report for work on
Friday, April 22, 1977 at your regular starting time
you will be deemed to have voluntarily quit your
job,207

Mayorek testified that as far as he knew none of the
striking employees who were sent this mailgram
“showed up” on April 22, 1977, as directed therein. He
added that the Respondent considered all the striking
employees who failed to return to work on that day as
having “voluntarily quit their jobs.”

16. The hiring of Arthur Marin as personnel
director

John Mayorek testified that “with the company get-
ting bigger and many more people coming, my time was
limited, 1 had many other functions—and 1 said we
would get a personnel manager, we would adopt a per-
sonnel department in the company, which we never had
before.”208 The Respondent placed advertisements for a
personnel director in the New York Times on January 9,
1977, and the Star-Ledger, a New Jersey newspaper, on
January 8 and 30 and February 16, 1977.299 Mayorek
continued that the first time “either myself or one of the
other supervisors” told the Respondent’s employees that
the Respondent intended to hire a bilingual personnel di-
rector was ‘‘in one of the early '77 grievance commit-
tees” meetings. However, Mayorek could not recall who
was present at the meeting, when the meeting occurred,
or what was actually said.21® Mayorek added that he
also told employees about the decision to hire a bilingual
personnel director on other occasions when employees
“approached me for clarification on something . . . be-
tween . . . December of ‘76 or January of ‘77 and the
period up until the time that we did hire a man.” Again
Mayorek could not recall when or with whom this oc-
curred. Leandro Rizzuto testified that the Respondent
had “scheduled for the beginning of the year to hire a
personnel director.”

Mayorek continued that, after the Union commenced
its organizational activities at Conair, he advised all the
Respondent’s employees in the production, maintenance,
service, and warehouse departments at a large “group”
meeting that the Respondent was “looking into hiring a
personnel director that they could go tc with the ques-

207 G.C. Exh. 4-1.

208 Further, Mayorek also testified that as a result of an audit by the
New Jersey Department of Labor in December 1976, the Respondent
was advised to improve uts recordkeeping procedures and *That’s when
we became aware that there would be a need [for] professional people in
the personnel department. . . . So, we authorized the hiring of a person-
nel manager.” However, Mayorek acknowledged that the New Jersey
Depariment of Labor had not required the Respondent to hire a person-
nel director nor in fact mentioned anything about such a posttion, the Ke-
spondent being merely advised to better its recordkeeping.

209 The Star-Ledger advertisement includes “Fluent in Spanish, &
plus.” However, it appears that being bilingual is not & prereguisite tc
hire but merely desirable as an additional skill for an applicant. See Rest.
Exhs. 28, 29, ang 5¢

210 Mayorek testified concerning his failure to recall these particulars,
“Well, if I get the minutes of the meeting which I am svre I have, I can
recall.” While the Respondent admitted the availability of the minutes
pertaining 10 grievance committee meetings, at no time during the hear-
ing did it proffer into evidence the minutes referred to by Mavorek.

tions that they had proposed.”2!! While Mayorek ad-
mitted that he had never told the employees about this
before at a mass meeting, he explained, “because that
was the first time that we had called the large group to-
gether for that particular year.” Mayorek also related
that it is not the Respondent’s policy to “generally.
inform the employees about hiring and firing decisions”
concerning management employees.

In this connection and as set forth hereinbefore, Ste-
phen Olah, Florence Jacko, Noraima Mendez, and Lu-
cille Allen all testified that the very first time they heard
about the Respondent’s intention to hire a bilingual per-
sonnel director to handle employee problems and com-
plaints was at the April 4, 1977, mass meeting of all the
Respondent’s unit employees when Mayorek told the
employees about it.212 Mendez also testified that Jerry
Kampel made a similar statement when he spoke to the
employees at the April 4, 1977, meeting.

As stated before, the evidence shows that Arthur
Marin was hired by the Respondent as its personnel di-
rector on June 1, 1977. Marin testified:213

I was hired by a head hunter which is a term used
for Executive Research Firms who was hired by
Conair Corporation looking for some individual that
would have bilingual background, experience in
labor relations.214

According to Marin his duties are “in hiring, promotions,
demotions, training supervisors, taking care of the prob-
lems of the employees in the plant, in the office, estab-
lishing the proposals for policy, for discussions with the
president of the company and the executive commit-
tee.”215

17. The June 9, 1977, letter

Subsequently, as evidenced in the record, the Re-
spondent sent the following letter dated June 9, 1977, to
each of its striking employees:

Dear Employee:

211 Mayorek testified, “I told them on April 6th of 1977.”

212 Ags stated previously, Mayorek admitted making such a statement
at a meeting of all the Respondent’s employees during the week of April
4, 1977.

213 Although as indicated before there was a sequestration order in
force during the course of the hearing and Marin was present in the hear-
ing room while various wiinesses were testifying, 1 granted the Respond-
ent’s application to allow Marin to testify after counsel for all the parties
herein informed me that they had come to an agreement concerning this,
including *areas of examination that General Counsel and Charging
Party’s attorneys do not feel would be offensive to the spirit of the se-
questration order” and upon my own feelings that his testimony was ma-
terial end relevant and could be significant to the proper disposition of
some of the issues herein.

234 1t should be noted that the advertisements placed in the newspa-
pers by the Respondent earlier did not indicate bilinguality nor experi-
ence in the field of labor relations as necessary requirements for the jobs.
In passing, I also note that the contents of the advertisements do not
mention anything about the handling of grievances, although it is equally
true that the duties of the position of personnel director at Conair are not
set forth in any detail therein.

23S Marin testified that when he was hired he was told that one of his
functions would be to listen to employee complaints and that he under-
stood that one of his duties was to listen to such “gripes on valid com-
plaints against management or working conditions.”
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Our telegram of April 20, 1977, is hereby rescind-
ed. You are hereby offered full and immediate rein-
statement to your former job or, if vour job no
longer exists, to a substantially equivalent position,
upon your unconditional offer to return to work.

The foregoing is without prejudice to our rights
under the law.

Conair Corporation

This letter sets forth the above in both English and Span-
ish.216 Mayorek testified that only two of the striking
employees responded to the June 9, 1977, letter and re-
turned to work and that the Respondent considered
those employees who did not do so as being no longer
Conair employees, “they were not interested in their
jobs.”

In this connection the General Counsel proffered the
testimony of Jesus Santiago and the brothers Jose and
Adolfo Nunez, all of whom testified that they received
the Respondent’s June 9, 1977, letter offering them rein-
statement and reported for work at the Conair plant on
Monday, June 13, 1977.

Jesus Santiago testified that when he returned to work
on June 13, 1977, he was called into Personnel Director
Arthur Marin’s office, whereupon Marin told him, *
if I wanted to work I could sign the paper and if I didn’t
sign it then I couldn’t work and since 1 wanted to work
and I thought 1 was being given the same job as material
handler, 1 signed.”217 He continued that Marin instruct-
ed him to report for work on June 14, 1977, and when
Santiago did so he found that instead of his material han-
dler’s job he was assigned to a different job in the serv-
ice department. Santiago added that he continued to
work in the service department for 3 days, then rejoined
the strike that same week on Friday, June 17, 1977.

Jose Nunez testified that he reported back to work on
June 13, 1977, and went to the “company office” where
he gave the June 9, 1977, letter he had received to
“Maria . . . someone who works in the office.” He con-
tinued that Maria told him, *. . . if I did not sign a paper
she could not allow me to come into the company. Then
I signed the paper, right.”218 Nunez stated that Maria

216 See G.C. Exh. 7. In the General Counsel’s brief there is 2 reference
to & “discrepancy” existing between the English and Spanish versions set
forth therein. with the English portion stating in pertinent part, “upor.
vour unconditional offer to return to work,” and the corresponding Span-
ish segment stating, “si usted acepta incondicionaimente nuestro ofreci-
miento de volver a trabajar,” which translated into English reads, “If you
accept unconditionally our offer to return to work.” Further, the Re-
spondent in its brief asserts that the June 9, 1977, letter was “suggested
by the agents of the NLRB” citing Mayorek’s testimony. However,
Mayvorek actually testified that this letter was mailed to emplovees upon
the advice of the Respondent’s labor counsel. Herbert Burstein.

217 The “paper” produced on the Respondent’s letierhead or statio-
nery is dated June 13, 1977, has a place for the emplovee’s signature, and
contains the following statement:

1, the undersigned have returned to work on the above date per the
offer made by the Company’s letter dated June 9, 1977.

Signature

See G.C. Exh. 28.

218 Jose Nunez identified G.C. Exh. 29 as the document “Maria” had
him sign. It is similar in content to the one signed by Jesus Santiago. See
fn. 217, supra.

sent him next to see Arthur Marin who told him, “he
didn’t have work for me on that day because he had an-
other person in my position. Then he told me he would:
send me a notice to go back and take my work.” He
added that the Respondent never notified him to return
to work and he rejoined. the strike the next day, June 14,
1977. BURTINC

Adolfo Nunez testified .similarly. He stated that, after
reporting for work on June ‘13, 1977, he went to the
office where ‘“Maria asked - me to sign papers and. she
would allow me to go inside to see [Arthur Marin].”” He
stated that he signed *“the paper2!? although 1 didn’t
know what I was signing because I didn’t know how to
read . . . English . . . because otherwise I would not be
able to go back to work.” Nunez continued that after he
signed “the paper” Arthur Marin:took him to his office
and told Nunez that he could not be returned to-the
same job he had previously and Marin also told him that
“l was going to come in as-a new employee” and to
report for work the next day, June 14, 1977. He added
that he then rejoined the strike instead of reporting for
work.

Adrian Pagan,229 one of the striking employees, testi-
fied that sometime in July or August 1977 he received
the following letter from the Respondent:

Dear Employee:

You have been requested on two occasions
within the last three months, to report to work and
you have failed to do so. Under our medical and
life insurance policies, “Cessation of active service
in a class of employees eligible for insurance shall
be deemed termination of employment.” Conse-
quently, we have advised the insurance companies
that you are not working for Conair.

You must recognize that all accrued vacation
benefits have been suspended and all forms will be
mailed to you within 30 days. '

Conair Corporation221!

Pagan stated that, subsequently, on or about July 18,
1977, he received a “Notice of Termination of Insurance
and Conversion Privilege” from the State Mutual Life
Assurance Company of America which states in part:

This is to notify you that because of the termination
of vour employment the Group Insurance shall ter-
minate (or has terminated) on the later of the two
dates shown in items 5 and 6 below.

This notice also indicates that Pagan’s insurance cover-
age was terminated on July 1, 1977, and that the reason
for such termination, as given by the Respondent to the
insurance company was “left job.”222

21¢ Adolfo Nunez identified G.C. Exh. 31 as the document he signed
for “Maria.” It is similar in content to the one signed by Jesus Santiago.
See fn. 217, supra.

220 Pagan was employed as an assembly line “material handler.”

221 The letter is both in English and Spanish. See G.C. Exh. 41.
222 See G.C. Exh. 42.
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18. The strike ends

By mailgram and by letter dated September 21, 1977,
counsel for Local 222 notified the Respondent that the
strike would end on Friday, September 23, 1977, and
that an “unqualified and unconditional offer on behalf of
each and every striking employee to return to work on
the morning shift of Friday, September 23, 1977, or as
soon thereafter as employment is available” was being
made therewith.223 The letter further states that this
constitutes a *“‘continuing offer and application to return
to work whenever employment is available,” and that
“The Union further takes the position that striking em-
ployees are entitled to reinstatement regardless of re-
placements.” The Respondent’s counsel, by mailgram
dated September 26, 1977, to Local 222, accepted the
offer and indicated that, “the former employees may
apply to return to work.” By letter dated September 26,
1977, counsel for Local 222 advised the Respondent that
the strikers would be informed of the Respondent’s ac-
ceptance of the offer and “instructed them to return to
work on Wednesday, September 28, 1977.”

19. September 28, 1977

As set forth hereinbefore in part, the parties stipulated
that the following employees went out on strike on April
11, 1977, picketed during the strike until its conclusion
on September 23, 1977, appeared for work at the Conair
plant on or about September 28, 1977, and were reinstat-
ed to their former or substantially equivalent pesitions of
employment at various times after September 28, 1977.

Lucille Allen, Maria Arocho, Rosita Cruz, Christina
De Armas, Florence L. Heimbuch, Carmen lIrizzary,
Florence F. Jacko, Beulah Jones, Flora F. Kurtanick,
Dorothy Lodato, Victor Maisonet, Irene Martinez,
Laura Martinez, Miliady Mendez, Louis B. Ortiz, Yillian
T. Perez, Ana Santiago, Carmen M. Sargardia, Rosaura
Soto, and Ismael Torres on October 4, 1977.

Hector Carabello, Hilda Della Torres, Margarita Gau-
tier, Carmen Lopez, Luz M. Melendez, Hilda Perez,
Alicia Rivera, and Jose R. Rivera on October 11, 1977.

Genovena Arocho, Olga Chalfa, Patricia Eaford, Ro-
saria Machin, Rosalia Mendez, Jose Negron, Antonio
Neiro, Julia Pellallera, Lilia Quiles, Arvilda Rodriguez,
Jose Santiago, Aida Iris Torrez, Alberto Vargas, and
Elsie Vega on October 12, 1977.

Adamina Nieves, Virginia Rivera, Rufinc Saez, For-
timea Sotc, and Rafzel Vaiges on October 14, 1577

Mayes Garcia, Gloria Guzman, Juan Hernandez, Ro-
berto Mercado, Elizabeth Muniz, Wadilia Santiago, and
Felix Vasquez on October 18, 1977.

Miguel Aquino, Celia Cruz, Celia Febles, Wilfredo
Guerrero, Alice Jones, Noraima Mendez, Martha Parada,
Jose Vazquez, and Wilfreda Vazquez on October 19,
1977.

Etta Burns, Hiriam Guzman, and Carmen Samson orn
October 24, 1977; Michael Billings, Dominga Cruz,
Martha Davison, Evelyn Lee, Annette Palmer, and
Denise Perrotte on November 2, 1977.

223 Annexed to the letter was a list of strikers containing the same
names as appear in fn. 73, supra.

David Letendre, Richard Letendre, Raymond Crespo,
and Ann Rose Fernandez on November 7, 1977.

The following were not returned to work:

Shirley Bagby, Yvette Casquette, Lydia Gonzales, En-
rique Luciano, Jose R. Mendez, Adolfo Nunez, Jose
Nunez, Stephen Olah, Adrian Pagan, Gertrudes U. Ro-
driguez, Jesus Santiago, Ernesto Soto, and Luz C. Vil-
lanueva,224

The undisputed evidence herein shows that along with
the strikers who reported for work at the Respondent’s
plant on the morning of September 28, 1977, were Union
Representatives Hugh Harris and Jerry Rivera and the
Union’s legal counsel, Melvin L. Gelade.225 While there
is general agreement between the parties as to what oc-
curred that morning, there is some disparity between the
testimony of the General Counsel’s witnesses and that
given by the Respondent’s witnesses, as to what was said
by the various participants therein. ‘

Both Rivera and Harris testified that between 7:30 and
8 o’clock on the morning of September 28, 1977, all the
striking employees and the Union’s representatives ap-
peared at the Conair premises, whereupon one of the
Union’s organizers took attendance and directed the
strikers to report for work.226 Harris stated that after he,
Rivera, and Gelade were told by some of the employees
that they had been denied admittance to the plant by
Thomas, the Respondent’s security guard, because “they
were new employees, they no longer worked there and
they would have to fill out job applications with the per-
sonnel department,” he and Gelade approached Thomas
and asked about this. Both Harris and Rivera testified
that Thomas confirmed this action and told them that
John Mayorek had instructed him not to allow the strik-
ing employees to enter the Conair plant but instead to in-
struct them to wait until the Respondent’s personnel
office opened at 9 a.m. in order for them to fill cut “new
applications.”

Harris continued that Mayorek arrived at the plant a
few minutes later and Gelade asked him why the striking
employees were not being allowed to return to work to
which Mayorek responded that “they were new employ-
ees and that they would have to fill out job applications
in the personnel department.”227 Harris related that

224 Excepted from this stipulation were: Verta May Allen, Milagros
Muniz. Alida Pabon, Olga Rios, and Sonia Torres. Alida Pabon testified
that she reported to the Respondent’s plant on September 28, 1977, to
resume work, as did the other strikers, filled out an employment applica-
tion. ang returned to work pursuant 1o a telegram from the Respondent
on October 26, 1977. Verta May Allen, Sonia Torres, and Milagros
Muniz all testified similarly except that they returned to work on Octo-
ber 11, 18, and 4, 1977, respectively. Olga Rios also testified similarly
except that she stated that, although she received a mailgram from the
Respondent to report for work, she had failed to do so because her baby-
sitter “‘had a broken arm™ and *“‘could not take care of my kid.”

225 As hereinbefore indicated Harris was the district manager of Local
222 and Rivera the assistant manager at the time.

228 Harris testified that there were a total of *“90 or 95 people present.”

227 Rivera testified similarly stating that Mayorek said, “the former
emplovees will have to fill out new applications” when the personnel
office opens at “8:30, 9 o’clock.” Additionally, several of the General
Counsel’s other witnesses also testified about this relating that they heard
both Mayorek and Thomas refer to the striking employees as “new” or
“former” employees at the time. For example, see the testimony of Ste-
phen Olah, Noraima Mendez, Rosaria Machin, and Shirley Bagby. Addi-

Continued
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Mayorek told them that the new job applications would
be reviewed by the Respondent and the striking employ-
ees would be considered for jobs when work became
available. 228

Harris testified that when Gelade objected to this pro-
cedure, asserting that the strikers were still employees
and that the Respondent should discharge any replace-
ments hired in their stead, Mayorek said, “You guys
blew it in your letter, because . . . you stated that the
employees were ready to return to work when
work was available and at present no work was availa-
ble.” He related that Mayorek refused to discharge any
of the striking employees’ replacements and said that the
Respondent had “a full complement of employees in
there, approximately 300 people and there was no work
available at this time.” Harris stated that, when he asked
Mayorek if Mayorek was refusing to take the strikers
back to work, Mayorek reiterated that as former employ-
ees they would have to fill out new job applications with
the Respondent’s personnel department which would be
reviewed and considered when work became availeble.
Local 222 finally agreed to having the strikers fill out the
employee application forms but under protest and “only
for the purpose of providing the Company with current
information.” The record shows that none of the strikers
were reinstated that day.

Mayorek’s testimony was similar in many respects to
the above. He testified that about 100 strikers showed up
that morning pursuant to Local 222’s offer on behalf of
the employees to return to work but were refused en-
trance because there were no job openings that could be
filled at the plant.229 Mayorek stated that there were no
jobs available for the strikers because replacements for
their jobs had been hired during the strike and the Re-
spondent refused to discharge any of them for the pur-
pose of reinstating the strikers. While Mayorek initially
denied classifying the strikers as new or former employ-
ees during that morning, he subsequently acknowledged
in his testimony that he might have done so since he
could not actually recall what references he made about
the strikers230 at the time.22?? Mayorek also testified that

tionally, Bagby testified that on the morning while she was situated near
a “little side door platform™ on which Ann Gere, the chief line supervi-
sor, was standing, “this new guy walks up and he looked at us, and he
says, ‘Are vou getting vour jobs back? She [Gere] says. ‘No, they're new
emplovees, vou still have 2 job, so you iust come or ir.”” Gere deniec
that this had happenec.

226 Riverz testified that Mayorek had aiso stated that the KResponcent
wanted new applications completed by the striking employees in order tc
“update the records at the plant.” Mayorek testified that he had ex-
plzined to Harris and Gelade that the Kespondent wanted these applice-
tions in order 1o update certain information in the striking emplovees’
personnel files, such as addresses, social security numbers, and telephone
numbers.

229 Interestingly, the evidence herein shows that on September 25,
1977, the Kespondent published an advertisement in a local newspaper
seeking employees as “Assemblers, Testers and Quality Control Inspec-
tors” which covered the job categories of the strikers. See G.C. Exh. 57.

230 Mavorek testified that he deemed and concluded that all strikers
who fziled to return to work, purseant to either the Kespondent’s Aprii
20, 1977, mailgrams or the Respondent’s June 9, 1577, letiers. had qun
their jobs and were therefore no longer empiovees of the Respondent.

231 Previously, in a letter dated June 16, 1977, from the Kespondent to
the Board’s Kegional Director for Kegion 22, Mavorek referred te the
striking emplovees as former emplovees. See G.C. Exh. 5€.

the strikers were required to fill out the employment ap-
plication as a precondition of reinstatement. He acknowl-
edged that in the past the updating of an employee’s per-
sonnel file was frequently done by calling the employee
into the personnel office and asking for such information
personally. ‘

According to the testimony of Harris, Rivera, and
Mayorek, it being a cold and windy day, with the strik-
ers standing unprotected outside the Respondent’s plant,
Mayorek obtained employee application forms from
inside the plant and gave them to Local 222 for distribu-
tion, whereupon the strikers and the Union’s representa-
tives returned to the “union hall” where the strikers
completed the job applications, which were subsequently
forwarded to the Respondent. The evidence herein
shows that each of the strikers filled out an employment
application which the Union then submitted to the Re-
spondent. The evidence further shows that the Respond-
ent, by mailgram, offered reinstatement to 81 of the strik-
ers on various dates between October 4 and November
7, 1977, as hereinbefore set forth. These mailgrams were
in English and stated:

Please be advised tht you are expected to
begin/return to work on (day of week) morning
(date) at 8:00 a.m.

Further, Mayorek testified that usuvally any communica-
tions between the Respondent and its employees was
prepared in both English and Spanish because at the time
of the events referred to herein 75 to 80 percent of the
Respondent’s employees were Spanish speaking.

20. What further occurred concerning the strikers

The General Counsel’s witnesses testified uncontrover-
tedly that as returning strikers they had to report either
to the personnel office or to the cafeteria before starting
work on their respective dates of reinstatement to fill out
insurance and tax-withholding forms. Florence Jacko,
Lucille Allen, Flora Kurtanick, Dorothy Lodato, and
Beulah Jones all testified that they saw “new hire” hand-
witten on their timecards and on those of other reinstat-
ed strikers after they returned to work.232 Jacko also
testified that, on one of the forms she filled out upon her
return to work, Maria Marques, a clerical employee,
crossed out Jacko’s original date of hire and entered Oc-
tober 4, 1977, the date of her reinstatement as her new
date of hire on the form. Further, on the attendance
records of three reinstated strikers submitted in evidence,
Rosario Machin, Lucille Allen, and Noraima Mendez,
the original dates of hire are crossed out, and the dates

232 Timecards introduced into evidence have the words “new hire ins”
handwritten on them. Allen, Kurtanick, Lodato, and Jones testified that
thev could not recall seeing “ins” writien on their timecards when they
initially saw them. Mayorek testified that “new hire ins” was written on
these timecards in order to reactivate their membership in the Respond-
ent’s insurance program. He stated that these entries were made on the
umecards by one of the Respondent’s clerical employees. The evidence
also shows that the employee identification number assigned to these em-
plovees upon their hire was retained on their timecards and other forms
when they returned to work after the strike ended.
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of their reinstatement following the strike substituted
thereon.

Annette Palmer, Denise Perrotte, David Letendre,
Evelyn Lee, and Michael Billings, emploved by the Re-
spondent in its service department before the strike, 233
all testified that upon their return to work after the strike
ended they were offered assembly line jobs, instead of
their original jobs in the service department, which they
refused to take. These employees were then referred to
Arthur Marin, the Respondent’s personnel director, who
advised them that their service department jobs had been
filled by others, and they were given tax and insurance
forms to fill out.

Palmer testified that after she refused the assembly line
job Marin “made me sign something, saying that I re-
fused the job that was offered me that day, and that I
would wait until there was an opening in the service de-
partment.”234 Palmer stated that Marin told her that
none of the strikers who had previously worked in the
service department would be returned to their old jobs in
that department but instead were scheduled to work on
the assembly lines. She continued that she returned to
the service department to retrieve her coat and told
““Darlene,” Peter Valentino’s22® secretary, about what
had occurred. According to Palmer, Darlene told her
that someone was just then leaving a service department
job and there would be an opening in that department,
whereupon she contacted Valentino outside the plant
since he was out that day. She added that while she was
there she observed “‘twice as many people in the service
department then as there were when I left. . . . I saw
there was a lot of people in the service department that
used to work on the assembly line before we left.”
Palmer related that Mayorek now appeared in the serv-
ice department and asked what she was doing there and
after she advised him that there was a job opening in the
department and that, “Darlene is talking to Peter now
and Peter said that—he does need us back; and some-
body is leaving today,” Mayorek told her, “I don’t care
what Peter says, Peter is no longer supervisor of the
service department. They hired someone else, and there
aren’t any openings. I'm only allowed to have so many
people in the service department, and as soon as there’s
an opening, I'll call you.” Palmer was subsequently rein-
stated to a job in the service department 23¢

23% The service department repairs or repiaces defective products re-
turned by customers and handles customer complaints. These jobs entail
clerical work, cpening parcels received for repair or exchange, making
the repairs, inventory keeping, and preparation for and the shipping of
repaired, returned, or replaced merchandise.

234 Paimer testified that she told Marin, "l undersitand that I'm sup-
posed tc have an equivalent job, the same job or an equivaient job. And
he said. ‘Well this is an equivalent job. You'll be mzking the seme amount
of money.” But it wasn’t, because I never did work on the zssembly line
and 1 would have to be trzined for it.” Mavorek testified that Arthur
Merin had prepared the statement given to Palmer and 1o other sirikers
who refused job offers. As is hereinafter noted. this alsc happened to the
other service department empliovees mentioned above

235 Valentino was head of the service depariment at the ume

23€ Mayorek admitted that Palmer was not offered z job in the service
depariment but one on the assembly line when she initially returned tc
work after the strike. He also testified that service department jobs were
“different in some respects” {rom assembly line jobs, and that these de-
partments are physically separated.

Similarly, according to their testimony, Perrotte, Le-
tendre, Lee, and Billings were offered assembly line jobs
instead of their prior service department jobs upon their
reporting for reinstatement after the strike. They were
referred to Marin who told them there were no openings
in the service department, had them fill out tax withhold-
ing and insurance forms, and, when they refused to
accept the assembly line jobs, asked them to sign state-
ments to that effect, which they all refused to do. Subse-
quently, as the record herein shows, Lee and Billings
were reinstated to their service department jobs on No-
vember 2, 1977; Perrotte, on November 3, 1977; and Le-
tendre, on November 7, 1977.237

21. The Respondent’s refusal to reinstate certain
strikers

The record shows that Shirley Bagby and Lydia Gon-
zalez,238 assembly line employees, Gertrudes Rodriguez
and Adrian Pagan, material handlers, and Stephen Olah,
a service department employee, joined the strike when it
began on April 11, 1977, picketed throughout the strike
until it ended on September 23, 1977, and reported for
work on September 28, 1977, at which time they were
refused reinstatement to their former jobs.23® Although
they complied with the Respondent’s requirement to
complete employment applications and the Respondent
admittedly received these forms, the Respondent never
offered any of them reinstatement nor ever contacted
them to return to work after the strike ended. The Re-
spondent asserts that these employees were refused rein-
statement because they “Went out on strike action
4/11/71. Pleaded and found guilty of loitering and mali-
cious conduct by the Edison Municipal Court.”24°

237 Mayorek acknowledged that Perrotte, Letendre, and Lee were ini-
tially offered jobs on the assembly line which they refused to accept,
having been service department employees before the strike.

238 Gonzalez also appears in the record under her maiden name of
Lydia Arocho. See Resp. Exh. 2.

239 Bagby, Gonzalez, Rodriguez, Pagan, and Olah all signed authoriza-
tion cards for Local 222 with, according to their respective testimony,
Gonzalez having distributed six additional union authorization cards to
fellow employees at the plant about 2 weeks before the strike started and
Bagby having passed out five cards to fellow strikers on April 11, 1977,
in the Respondent’s parking lot. Concerning Olah, the record herein
shows clearly that Olah was one of the most active of the Union’s adher-
ents among the Respondent’s emplovees.

240 See G.C. Exh. 60 (a letter from Mayorek to counsel for the Gener-
al Counsel, Kobert Weisen, dated Ociober 5, 1977). Also see the Re-
spondent’s brief wherein the Respondent states that the above employees
were not reinstated because of “their convictions for violent and disrup-
tive behaviour on and around the picket line.” It would also appear that
the Respondent never personally notified any of these employees that
they were discharged for misconduct.

Additionally C.P. Exh. 2, a certified copy of “information on file and
of record in this Municipal Court of Edison, County of Middlesex, State
of New Jersey,” indicates that Pagan, Rodriguez, Gonzalez, and Bagby
were charged with “malicious damage” on either April I or 12, 1977,
that on September 26, 1977, Bagby and Rodriguez, and, on November 10,
1977. Gonzaiez and Pagan, respectively, pleaded guilty to violating an
Edison "“Township Ordinance 51-2 (obstructing passage of Motor Vehi-
cles)” and were fined $25 plus $i0 court costs each, with Gonzalez’ and
Pagan’s fines being suspended by the judge presiding in the case. It
should further be noted that pursuant to New Jersey court rule 7:4-2, the
Municipal Court of Edison ordered that the pleas of Gonzalez and Pagan
“shall not be evidential in any civil proceeding.” No other testimony ap-
pears in the record which shows that these four strikers engaged in
picket line misconduct.
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Concerning this Mayorek testified that he was aware
that Bagby, Gonzalez, Rodriguez, and Pagan had been
arrested for incidents on the picket line on either April
11 or 12, 1977. As indicated before, the Respondent sent
all the strikers mailgrams dated April 20, 1977, demand-
ing they return to work or face discharge, and letters
dated June 9, 1977, offering to reinstate all strikers, in-
cluding the above four. There is no evidence in the
record that this was done by error or through inadver-
tence. It is the position of the General Counsel that by
its actions the Respondent *“*Voluntarily, knowingly and
deliberately condoned any misconduct that it believed
Rodriguez, Pagan, Bagby, or Gonzalez committed.”

With regard to Stephen Olah,2%! Mayorek testified
that Olah was not reinstated because he was arrested on
July 21, 1977, at the Respondent’s plant, although
Mayorek’s letter dated October 5, 1977, as hereinbefore
set forth, lists the same reason for this action as Mayorek
listed therein concerning Bagby, Gonzalez, Rodriguez,
and Pagan. Further, Mayorek stated that while he was
present at the Conair plant when Olah was arrested on
July 21, 1977, neither he nor anyone else in management
had any evidence that Olah did anything wrong during
the course of the strike.?242 John Raab testified that he
was also present at the plant when Olah was arrested
during the evening of July 21, 1977, and that, although
he observed the arrest, he did not actually see Olah do
anything wrong or illegal prior to his arrest. Further,
and according to Mayorek, the Respondent does not
have a policy of automatically discharging employees
when they are arrested.243

Olah testified in detail as to what happened concerning
his arrest. Suffice it to say that the incident occurred
subsequent to the one involving Wabhler, previously dis-
cussed herein, happening later that same evening, July
21, 1977, at a time when none of the Respondent’s unit
employees were in the vicinity of the Conair plant. No
truck deliveries were being made to the premises and the
incident involved no interference with nor assault upon
employees, nor damage to any of the Respondent’s prop-
erty. Olah was arrested for ‘resisting arrest and some-
thing else,” and his account thereof tends to show that
his “peaceful” presence at the plant was contested by the
Edison police present at the site who wanted the two re-
maining union officials and Olah to leave the area?#% and
because a policeman blamed Olah for something happen-
ing to his motor vehicle which Olah had nothing tc dc
with. Olah denied resisting arrest or committing any

241 Olah was hired as a representative by Local 222 on December 20,
1977, and has worked continuously for the Union since that time.

242 The only other evidence adduced by the Respondent concerning
Olah’s misconduct was the testimony of Prince Alfred but the Respond-
ent does not contend that Olah was denied reinstatement because of this.
As indicated above, Prince Alfred’s tale is somewhat incredible.

248 Mayorek testified that Anthony Schirripa, a truckdriver for the
Respondent, was arrested in 1974, charged with receiving stolen proper-
ty, and later acquitted, and is still employed by the Respondent. George
Zadroga, a products inspector for the Respondent, was charged with as-
sault during the summer of 1977 but was not discharged. However, there
was no conviction in these matters. Also it should be noted that Zadroge
was alleged to be highly antiunion in his feelings, and Schirripa never
supported Local 222.

244 Olah testified that one of the policemen said, *. .
to babysit for you or Conair anymore.”

. we're not going

other offense at the time.245 Olah added that upon
advice of counsel for Local 222 he pleaded guilty to the
offense of “loitering,” a violation of an Edison Township
Municipal Ordinance and paid a fine.

As with the above previously discussed strikers, Luz .
Villanueva and Yvette Casquette, assembly line employ-
ees, joined the strike on April 11, 1977, picketed
throughout the strike until it ended on September 23,
1977, and reported for work on September 28, 1977, at
which time they were refused reinstatement to their
former jobs. Both Villanueva and Casquette filled out
employment application forms which were sent to' the
Respondent. They were not offered reinstatement.

Regarding Luz Villanueva, the uncontradicted evi-
dence herein shows that the Respondent, while it had
previously sent the June 9, 1977, letter to her correct ad-
dress, *232 State Street, Apt. 4, Perth Amboy, N.J.
08861,” forwarded a mailgram, dated October 17, 1977,
advising her to begin work on October 19, 1977, to an-
other address, ‘285 Watson Avenue, Perth Amboy, N.J.
08861,” which Villanueva never received. Although the
Respondent was made aware of this on October 28, 1977,
it still refused to offer her reinstatement.24®

Casquette’s situation was different. She moved from
*“112 Rector Street,” to “421 High Street, Perth Amboy,
New Jersey.” The Respondent’s June 9, 1977, letter to
her, sent by certified mail to the old address, although
forwarded to her new address, was never claimed by her
at the post office and it was eventually returned to the
Respondent but with Casquette’s new address listed
thereon.2%” The evidence shows that the Respondent
sent a mailgram on October 8, 1977, addressed to Cas-
quette at “241 Harth Street, Perth Amboy, New Jersey”
requesting her to return to work on October 12, 1977.248
Casquette testified that she never received this mailgram.
As with Villanueva, the Respondent refused to offer Cas-
quette reinstatement even after it was made aware of the
above on October 28, 1977.249

Mayorek testified that he had been advised of the iden-
tities of the strikers who claimed that they did not re-
ceive mailgrams offering them reinstatement and that he
investigated the matter. Further, he stated that Villan-
ueva and Casquette would be reinstated “today” if he
“found out that they had not received the telegram” of-
fering reinstatment. As far as I am aware to this day nei-
ther Villanueva nor Casquette has been offered reinstate-
ment by the Respondent.

Jesus Santiago, Jose Nunez, Adolfo Nunez, Enrique
Luciano, and Jose Mendez, employees of the Respondent
prior to the strike, joined the strike on April 11, 1977,
when it began and picketed during the strike.250 Ac-

245 QOlah, in his testimony, pointed to the fact that there were approxi-
mately 16 policemen present at the time armed with guns and clubs and
each substantially larger in stature than himself. Olah is observedly slight
of build.

246 See G.C. Exhs. 4-1, 7; 37; 38, 11-11; and 65. It should be noted
that on the application form filed by Villanueva, her correct address is
listed unchanged.

247 See G.C. Exh. 76.

248 See G.C. Exh. 34-3.

249 See G.C. Exh. 69.

250 Jesus Santiago was employed by the Respondent as a “material
handler,” Jose and Adolfo Nunez, who are brothers, as assembly line

Continued
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cording to the evidence, Santiago, Jose Nunez, and
Adolfo Nunez reported back to work on Monday, June
13, 1977, pursuant to the Respondent’s June 9, 1977,
letter which they received. As indicated hereinbefore,
the Respondent conditioned their reinstatement upon
their signing statements that they had returned to work
pursuant to the Company’s letter dated June 9, 1977, and
in the case of Santiago assigned to a different job in an-
other department when he returned to work on June 14,
1977. Santiago testified that he worked there for 3 days,
then rejoined the strike on June 17, 1977.

Both Jose and Adolfo Nunez testified that they re-
turned to work at the Conair plant on June 13, 1977, in
response to the Respondent’s June 9, 1977, letter. Jose
Nunez stated that he was told by Arthur Marin that he
would be advised when to return to work but never re-
ceived such notification and meanwhile he rejoined the
strike on June 14, 1977. Adolfo Nunez related that Marin
told him that he would not be given his old job back but
would be starting as a new employee and should report
for work on June 14, 1977, at 8 a.m. He indicated that on
June 14, 1977, he rejoined the strike instead of reporting
for work.

Luciano testified that he never received the June 9,
1977, letter from the Respondent but, since his friend and
coworker Jose Mendez had, they both went to the
Conair plant on June 13, 1977. Luciano stated that after
he advised Marin that he had not received the Respond-
ent’s letter Marin told him to “wait” for the letter be-
cause, without it, he could not be reinstated. Luciano
continued that he and Mendez then rejoined the strike.

The record shows that all five of these employees con-
tinued to picket throughout the strike until it ended on
September 23, 1977, then reported for work on Septem-
ber 28, 1977, at which time they were refused reinstate-
ment to their former jobs. They filled out and submitted
the employment applications required by the Respondent
but were never offered reinstatement nor notified that
they had been discharged. The Respondent, as evidenced
in letters both sent by Mayorek and counsel for the Re-
spondent to the Board’s Regional Office for Region 22,
refused to offer these employees reinstatement because:
Santiago had returned to work on June 16, 1977,
“worked one day and never returned”; Adolfo Nunez
“made inquiries about returning to work on 6/13/77 . . .
but faziled to do so”; Luciano “Returned to work on
6/13/77 but refused to sign statement of intention and
walked cut™: and Jose Nunez “worked for one cav (June
13) and welked off the job”; and that they had thereby
quit their employment.251

22. The discharge of strikers after reinstatement

a. Jose Santiago

Jose Santiago, employed by the Respondent as a “ma-
terial hendler,” testified that he joined the strike when it

workers, Enrioue Luciano as a porter, and Jose Mendez as & “produc-
tion” employvee.

251 Cee G.C. Exhs. 60, 65, and 72. The Kesponcent i its brief asserts
that “these empliovees were terminated, consisient with the company
policy to terminate emplovees whose absences are unexplzined for three
days or more.”

began on April 11, 1977, picketed until it ended on Sep-
tember 23, 1977, reported for work at the Respondent’s
plant on September 28, 1977, was denied reinstatement at
that time, filled out an employment application, and was
reinstated to his job on October 12, 1977, pursuant to
mailgram notification from the Respondent. Santiago
continued that 4 days after returning to work he injured |
his right hand when he fell against a locker.252 He relat-
ed that he reported the injury to his foreman who sent
him to the office where he spoke to “a new representa-
tive who was there who was a North American” who
spoke English and Spanish.2%2 Santiago stated that he
was told to go to the hospital, which he did, and at the
Perth Amboy General Hospital he was treated by Dr.
Wiesenfeld, the same doctor who had set and treated the
prior fracture of this same hand. Santiago added that Dr.
Wiesenfeld bandaged the hand, gave him some medicine
for pain, and advised him to return in 3 weeks for a fol-
lowup examination but said nothing about returning to
work.

Santiago testified that upon his return to work the fol-
lowing day he spoke to the same ‘“‘company representa-
tive” he had seen the previous day and, after Santiago
said he would be out of work for 3 weeks, was instruct-
ed to see the “company doctor.” He continued that he
visited the “company doctor” that same day who exam-
ined and treated his hand and told Santiago to return 1
week later. According to Santiago, he visited this doctor
for the second time on October 26, 1977, at which time
the doctor told him he could return to work on October
27, 1977. Santiago added that around this time he re-
ceived a telegram from the Respondent notifying him
that, if he did not report for work, he would lose his job.
He related that he reported for work on October 27,
even though his right hand stil pained him, and was as-
signed work which required him to use both hands,
whereupon after 3 days of work his hand became so
painful and swollen that he could not continue working
and he so informed his foreman and the “company’s rep-
resentative.” Santiago related that the “company direc-
tor” told him “everything was all right, he punched the
card and he told me to come back later,” and upon his
return to work to bring “some proof from the doctor”
about his disability.

Santiago continued that he returned to Dr. Wiesenfeld
on November 10, 1977, approximately 3 weeks after he
had injured his hand. and Wiesenfeld took further X-rays
and gave him another appointment 3 weeks later for De-
cember 1, 1977.254 According to Santiago he requested
“'some papers” from Dr. Wiesenfeld to bring to the Re-
spondent but because of the language barrier, since nei-
ther Dr. Wiesenfeld nor his secretary speak Spanish,
Santiago believed he was told by the doctor’s secretary,

252 Santiago testified that he had first injured his right hand during the
strike on August 21, 1977, when he suffered a fracture. He indicated that
by the time he was reinstated the fracture had healed.

253 1t would appear that this person was Arthur Marin, the personnel
director. Santiago also referred to him as the “company director” and the
“company representative.”

2%4 Santiago testified that upon his return to Dr. Wiesenfeld on De-
cember 1, 1977, Wiesenfeld examined him and told him that his treatment
was completed.
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“that the company knew about it.” He added that on
November 10, 1977, that same day, he received a tele-
gram from the Respondent informing him that he had
been terminated on November 10, 1977, for the reason,
“no company notification of absence.”

b. Ruby Toomer

Ruby Toomer, an assembly line employee, testified
that she sustained a fracture of her left wrist at work on
January 26, 1977.255 Toomer continued that after she
was treated at Perth Amboy General Hospital she called
Ann Gere and told her that her wrist was broken and
she would be out for a while. According to Toomer,
Gere asked her when she would return to work, and
Toomer responded that she did not know, whereupon
Gere said “to take care of myself and keep in touch.”
She stated that she returned to the Respondent’s plant 2
days later on January 28, 1977, to pick up her paycheck
and while there spoke to Ann Gere and Bob Gagas, ad-
vising them that she did not as yet know when she
would return to work.25¢ The record shows that
Toomer thereafter reported to the Respondent’s person-
nel office once a month to fill out “lost wages forms . . .
for my insurance company.”23%7

Toomer related that she signed an authorization card
for Local 222 on April 11, 1977, and joined the strike
and started picketing sometime during the first week in
May although she was then able to return to work but
had decided instead to support the strike. She stated that
while on the picket line one day, Ann Gere drove by her
into the plant driveway, she being “about 3, 4 feet” away
from Gere at the time. Toomer continued that on Sep-
tember 13, 1977, she entered the hospital because she had
a tumor on her pituitary gland.?>® She added that, while
there, her sister, Shirley Bagby, advised her that the
strike had ended and gave her an employment applica-
tion which the Respondent required of all the strikers
preliminary to their being considered for reemployment
at Conair, which Bagby gave to the Union after Toomer
completed it. The Union included Toomer’s name in the
offer to return to work it made to the Respondent on
behalf of the strikers.259

The evidence herein shows that by letter dated Octo-
ber 5, 1977, Mayorek stated that Toomer would not be
reinstated for the following reason:

3. Ruby Toomer—started on 3/25/76. Went out
or disability on 1/31/77 prior to strike actior.

255 Toomer also testified that during her employment with the Ke-
spondent she had previously fractured the same wrist in a car accident on
August 14, 1976, and thereafter remained away from her job until No-
vember 1, 1976, when she returned to work.

256 Toomer testified that she had a cast on her left wrist and arm from
January 26, 1977, until the *“second or third week of March [1977].”

287 G.C. Exh. 24 shows that on September 21, 1977, Marjorie Pinto, &
personnel department clerical employee at Conair, entered the following
information on one of the wage verification forms concerning her dates
of employment as: “From 3/26/76 through: Present.”

258 Toomer stated that sometime during the first week in August 1977
she telephoned the Respondent’s personnel department to inquire about
her vacation pay and was told by the personnel manager that she would
have to return to work and “work six weeks and then I was entitled tc
my vacation pay.”

259 See Resp. Exh. 2.

Conair has never heard from her as to her imen-,

tions to return to work.269.

Toomer testified that at the end: of October 1977 she

received a “telegram” from Respondent, “to come back*
to work on November 2nd, 1977.” She continued that

she called the Respondent and spoke to one of the per-
sonnel department “girls” informing the employee that
her doctor had told her that she was unable to return to

work at that time. Toomer added that the “girl’f' “told

me when 1 go to the doctor, to let them know.” Accord-
ing to Toomer’s testimony, her doctor, Charles Kalko,
M.D., sent a letter to the Respondent on November 2,
1977, which stated * '

Ruby Toomer has been under my care since Febru-
ary 22, 1977. 1 feel that she is totally disabled and
will not be able to return to work until further
notice.261

On November 7, 1977, counsel for the Union sent a
letter to the Respondent’s counsel notifying him that
Toomer was still under the doctor’s care and would be
unable to return to work until “possibly next month.”"282
By letter dated November 7, 1977, sent to the Reglona.l
Director for Region 22, Mayorek advised:

Of the two persons out on disability one, Martha

Davidon [sic], has come back. The other, Ruby

Toomer, has not.263:

Toomer testified that on Thursday, January 12, 1978,
Dr. Kalko advised her that she could return to work on
Monday, January 16, 1978, and gave her a letter to this
effect to give to the Respondent.264 Toomer continued
that on January 13, 1978, she telephoned the Respond-
ent, speaking to “one of the girls in personnel” and ad-
vised her that she “wanted to come back to work.” She
added that she was told that “they were out on vacation
or something” and “to call back in a couple of days.”
Toomer related that when she again telephoned the Re-
spondent on Monday, January 18, 1978, she was told by
“one of the girls in personnel again” that she would have
“to see the personnel manager to get the okay from him”

260 See G.C. Exh. 60.

261 Toomer testified that Dr. Kalko had given her a copy of the letter
sent 1o the Respondent. This letter was received in evidence as G.C.
Exh. 25. It should be noted that the letter is addressed “To Whom It
May Concern.”

262 See G.C. Exh. 71.

263 See G.C. Exh. 70. Concerning Martha Davison, an assembly line
employee, who is also Ruby Toomer’s sister, Davison testified that she
went on maternity leave on January 13, 1977. Toomer testified that on
that day Davison had asked her to accompany Davison to Bob Gagas’
office for the purpose of discussing Davison’s maternity leave with him.
Toomer stated, “] went into the office with her and she asked him when
she leave to go on maternity leave, when she come back will her job be
avzilable and he told her yes, it would.” Davison testified similarly. As
asserted by the Respondent in its brief:

In the case of Martha Davison, the company did reinstate her on
November 2, 1977, despite the fact that she had been released for
medical reasons . . . prior to the strike. She therefore did not have
the status of an employee which would have entitled her to reinstate-
ment.

264 This letter is also addressed “To Whom It May Concern” and
Toomer never testified that she delivered it to the Respondent.
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to return to work, but that he “wasn’t in.” Toomer
stated that she then left her name and telephone number
with the girl and requested that the “personnel manager™
call her “when he comes in.” Toomer indicated that
hearing nothing from Respondent for “a whole week”
she again telephoned the Respondent’s personnel depart-
ment on Monday, January 25, 1978, at which time after
giving her name to “the girl in personnel again” she was
told that she had been terminated.

Arthur Marin, the Respondent’s personnel director,
testified that Toomer was discharged at the end of Sep-
tember 1977 because she failed to return to work “within
three weeks from the time that we spoke to the
doctor,’265 and for “failure to contact the company.”
Marin at first stated that Toomer had been notified by
the Respondent about her discharge but later admitted
that he was not sure that this had happened.26¢ Howev-
er, the record reflects that a review of Ruby Toomer’s
personnel file failed to disclose evidence of such notifica-
tion, and no letter or telegram supporting the alleged no-
tification was ever produced at the hearing.

c. Carmen Sagardia

Carmen Sagardia, an assembly line employee, testified
that she signed an authorization card for Local 222 on
April 11, 1977, joined the strike when it began on that
day, picketed during the strike until it ended on Septem-
ber 23, 1977, reported for work on September 28, 1977,
filled out an employment application form for the Re-
spondent after she was denied reinstatement on that day,
and returned to work on October 4, 1977, pursuant to a
mailgram from the Respondent advising her to do so.
She continued that she worked until Friday, December
30, 1977, at which time she and all the rest of the pro-
duction employees were given 2 weeks’ vacation.

Sagardia related that she did not return to work on
Monday, January 16, 1978, as scheduled because her
aunt, who lives with her and takes care of her young
children, entered the hospital the previous Friday, Janu-
ary 13, 1978, due to an asthma attack. She stated that she
telephoned the Respondent on January 13, 1978, and
spoke to Arthur Marin advising him about her inability
to report for work and the reasons therefor. According
to Sagardia, Marin told her to call him again when she
was ready to return to work. She added that her aunt re-
mained in the hospital for 2 weeks and convalesced at
home for 2 period of a few weeks thereafter during
which one of Sagardia’s sons became hospitalized with
pneumonia.

Sagardia testified that due to the above she was unable
to return to work until February 23, 1978, when she tele-
phoned the Respondent on that day asking to speak to
Marin but was unable to do so. Sagardia stated that later
in the day at or about 1 p.m. she went personally to the
Respondent’s plant and met with Marin. She related that
she asked for her job back but was told there was no job
opening for her, and she left her telephone number with

285 Dr. Grove, who initially treated Toomer prior to her treatment by
Dr. Kalko, had advised that Toomer could return to work within the 3-
week period.

286 Marin also testified that “she [Toomer] was probably notified by
letter or telegram in accordance with company policy.”

him and asked that he call her when a job became availa-
ble. Sagardia added that she never heard from the Re-
spondent thereafter.

In connection with the above John Mayorek testified
concerning the Respondent’s “leave of absence” policy
that leaves of absence were “up to his or her immediate
supervisor” and if the leave of absence is approved, then
“there is no problem in reinstating that person after the
leave of absence.” Further, respecting the Respondent’s
policy on discharging employees, Arthur Marin testified
that failure by employees to notify the Respondent of the
reasons for their absence does not automatically result in
discharge: “We always give the employees the benefit of
the doubt.” Additionally paragraph 14 of the Respond-
ent’s personnel manual provides:

14. Leave of Absence

When you need extended time away from the
Company because of illness, pregnancy, etc. or
other good cause, discuss the matter with your su-
pervisor. The Personnel Department will consider
your request for a leave of absence based on your
length of service with us, previous requests, attend-
ance, job performance, the time requested and your
reason.

At the end of the permitted leave, you are enti-
tled to rejoin our staff at the same rate of pay as
when you left. You are not guaranteed the same
job. All the employee benefits are suspended during
this period.267

23. Changes in conditions of employment during
and after the strike

a. Cafeteria service

According to the testimony of the General Counsel’s
witnesses, Florence Jacko and Lucille Allen, the Re-
spondent’s cafeteria service consisted of food vending
machines and two microwave ovens prior to the com-
mencement of the strike. Jacko testified that when she
returned to work following her reinstatement on October
4, 1977, the Respondent was in the process of rebuilding
the cafeteria to provide its employees with hot food
service therein. Both the above witnesses and another of
the General Counsel’s witnesses, Noraima Mendez, addi-
tionally testified that hot food service in the cafeteria

267 In connection herewith, the testimony of Lucille Barsi and Geor-
gina Echevarria is enlightening. Both these employees were called as
witriessess for the Respondent and admittedly do not support Local 222.
Barsi testified that she did not work from September 15, 1977, and there-
after for 7 weeks due to illness; that she initially notified her supervisor
and Marin’s secretary that she would only be out for 2 days; that she
called Marin’s secretary from the hospital and told the secretary that she
would be out for a longer time than previousiy indicated and was in turn
told by the secretary that, when she was ready to come back, she should
notify the Company and return to work. After Barsi obtained a “doctor’s
release,” she brought it to the Respondent and was returned to her job.
Barsi also testified that she was aware that from time to time employees
had been out sick and they subsequently returned to their jobs and that
this was 2 well-known policy of the Respondent. Echevarria testified that
she was out of work due to illness during the 3 months preceding the
strike and that she returned to work without any problem on April 11,
1977.
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commenced sometime' in November 1977,268 and that
prior to the commencement of the Union’s organizational
activity in March or April 1977, no one at Conair had
mentioned anything to them about the possibility of hot
food in the Respondent’s cafeteria. Further Jacko and
Allen also related that they first were told about the Re-
spondent’s intention to install hot food service in the
cafeteria when Mayorek made this statement at the April
4, 1977, meeting when he addressed the Respondent’s
unit employees.

Concerning this “Lee” Rizzuto, the Respondent’s
president, testified that, “Actually we spoke about it at
the end of ‘76, and we were getting written proposals
from various vending companies and cafeteria-type oper-
ations to utilize and to install a hot food cafeteria in the
plant.”269

b. Promotions from within by bidding for jobs

Lucille Allen testified that she first heard about the
Respondent’s policy of employees bidding for jobs after
her return to work on October 4, 1977: “I heard employ-
ees talking about it and they said that they had to bid for
different jobs, put their name on a list, it would be
posted up on the bulletin board and then they would
select the people from the list.” Allen, Florence Jacko,
and Noraima Mendez all stated that the first time they
learned about this was after they returned to work fol-
lowing the strike. Allen and Jacko further testified that
as far as they knew there was no policy or system of bid-
ding for jobs by employees before the strike started on
April 11, 1977.

Arthur Marin, the Respondent’s personnel director, re-
lated that in or about the time of his hire on June 1,
1977, he discussed with Rizzuto “contemplated changes
in the programs of the company . . . Mr. Rizutto felt
that I could make some corrections in payroll, in person-
nel, changes in policy. . . . I was asked to study and
make my suggestions and recommendations to—on the
subject.” Marin’s testimony continues:

Q. (By Mr. Burstein) Now, between June when
you started and the date of—let’s say the end of
1977 were any changes implemented in wages or
hours or other terms or conditions of employment
which you initiated?

A. Yes, there were many changes made during
that time from June to December.

Q. What kind of changes?

A. The first change that we made was to institute
a system of promotions from within by bidding. In
other words, the employees can bid for a job so
that in this manner whenever there is a vacancy any
employee in the company can bid for a higher rate.
Then they will be interviewed by a supervisor.

268 From the testimony of the above witnesses it appears that the Re-
spondent’s cafeteria service now consists of tray service with g choice of
hot or cold food, sandwiches, salads, and beverages, with a cashier and
approximately four female employees working behind the counter serving
the food and making sandwiches. There is also a daily menu with &
choice of food.

269 The Respondent did not produce any of these written proposals
nor did it submit any other evidence concerning this.

While Marin stated that the Respondent did have a
system of promotion from within prior to his hire, he ad-
mitted that it was not on any “formalized basis” and the
change to a formal procedure of promoting from within
was implemented soon after he became the personnel di-
rector in June 1977. .

Rizzuto testified similarly stating, “Well, part of it was,
you know, already being employed in the company, you
know, prior to ‘77 maybe not in the total sophisticated
basis, but bidding was occurring, not only in the factory
personnel, but also within the office area.” Rita Saulino,
an employee, testified that she had transferred to the Re-
spondent’s quality control department after May 1977
and had received the transfer by signing her name “to a
memo on the bulletin board” listing the job.

c. Formalization of termination and layoff procedures

Martin testified that the Respondent “instituted the
system of having forms for terminating people, for pro-
moting people, for layoffs. The idea was to avoid the
possibility of any unfair approach by a supervisor. We
instituted the procedure of not allowing termination of
employees unless the termination of the employees was
documented,” and that this occurred after he became the
personnel director. According to Marin this system pro-
vided for the documentation of any reasons for the ter-
mination of an employee. Concerning this Rizzuto, aside
from making references to the Respondent’s “employee
manual,” added little to the above. As described herein-
before, it should be noted that at one of the meetings
held by the Respondent with groups of its employees on
April 6, 1977, a complaint had been raised by one of the
employees that a fellow worker had been discharged un-
fairly.

d. Standards for salaries and performance ratings

Marin testified that since his hire as personnel director:

The matter of salaries, we have been trying to set
up standards for—on the basis of jobs rather than
on the basis of individuals, so that for secretaries we
are trying to set up standards and we set up stand-
ards for all the employees and also studies about the
executive salaries . . . . We also set up a matter of
a performance rating where the employees are rated
by the supervisor and it becomes part of the record
so that in case of layoff or promotion you can uti-
lize those performance rating criterias as one of the
considerations.

According to Marin the grade analysis and hourly wage
rate changes were implemented sometime in June 1977
soon after he became the Respondent’s personnel direc-
tor on June 1, 1977.

Rizzuto testified that employee “salary scales have
been increasing, you know, since we came to Edison,
which is back now 2 years, based on seniority and pro-
ductivity and the individual’s capability of doing, you
know, a more important job for the company.” When
asked if, between June 1 and December 1, 1977, this
changed in any way, he responded, “In reality, it was
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the same program except we may have given it a differ-
ent heading or become a little more sophisticated on
how we handled it, but basically it was the same.” Again
it should be noted that this was one of the areas raised as
a grievance by employees at the meetings held by the
Respondent during the week of April 4, 1977, with its
employees.

e. Allocation of parking spaces based on seniority

Marin testified, ““We have set up a system of parking
to eliminate the confusion that existed previously by allo-
cating—allocating parking places on the basis of straight
senjority.” Marin stated that this change was implement-
ed in September 1977 and came about *“as a result of
complaints by employees concerning the inadequate
parking facilities.”27% Rizutto testified, “Yes, we did not
have a system or more formal system put through as far
as with parking areas and the assignment of given spaces
because as the working force enlarged, we did have
some sort of confusion as to, you know, specify parking
area for key people—for every individual attending.”
Rizzuto added that he believed this system was instituted
in January 1977, “but we did have somewhat of an infor-
mal system prior to that.”

f. Conair newsletter

Employee Florence Jacko testified that prior to the
Union’s organizational drive the Respondent did not
have a newsletter nor had she ever seen a Conair news-
letter prior to the strike. Marin testified that the Re-
spondent “instituted a newsletter on a monthly or bi-
monthly or a regular basis,” in either June, July, or
August 1977. Rizzuto testified that the newsletter had
been published “a couple of years as far as I know,” and
distributed to all of the Respondent’s employees.?7?

g. Credit union

Marin testified that another change in the emplovees’
terms and conditions of employment was the establish-
ment of a credit union for the employees. Rizzuto testi-
fied that, while he spoke to the Respondent’s corporate
counsel Walter Margolies, about the Respondent’s guali-
fications for such a credit union prior to June 1977, he
was unsure whether a credit union actually existed at
Conair at the time he testified.

k. Social club:

Marin testified that between June and December 1977
social clubs for bowling, skating, and baseball were orga-
nized for the employees and became functional.

i. Improved safety procedures

Marin also testified that, “We tried to provide im-
proved safety procedures in case of an employee getting
hurt. We hired a nurse, an RN who happens to be bilin-

270 Marin testified that the Edison police had given the Respondent
“four warnings” tc heve the employees refrain from parking on the siree:
or the police would “have everybody ticketed.”

271 Counsel for Charging Party profiered into evidence a Conair
newsletter dated “January-March, 1978.” The Respondent offered nc
earlier dated copies of the letter as evidence herein.

gual . . . and I walk around the plant every day to see
whether we are violating any safety rules and to bring it
to the attention of the supervisors.” He stated that the
improved safety procedures were initiated in July or
Avugust 1977 and that the bilingual nurse was hired in
October 1977. Rizzuto testified that the Respondent had
safety standards on the job since the Respondent first
commenced operations as required by state law. He also
testified that the Respondent “did have a nurse at one
time” in 1976 or early 1977272 and that John Mayorek,
who had training in first aid techniques, would assist her
or himself administer to injured employees.

Jj. Informational meetings with Marin and Mayorek

Marin testified that another change in the employees’
terms and conditions of employment between June 1977
and December 1977 was the institution by the Respond-
ent of a system whereby “any group of employees”
having questions concerning “the possibility of lay offs
or what we believe is going to happen for—in case we
need more products, the overtime practices, this type of
thing,” can have an “informational meeting with myself
or Mr. Mayorek.” Marin added that this system of infor-
mational meetings was initiated in November 1977.

Marin also indicated that, “Yes, we started a system of
an open door where whenever an employee has difficul-
ty or he or she comes to see me and if in my judgment
his complaint is valid, I will talk to the supervisor and at
my discretion I can override the supervisor.” A full dis-
cussion of the Respondent’s “open door policy” and its
“grievance committee” appears subsequently herein.

k. Holidays on birthdays

Marin additionally testified that the Respondent insti-
tuted a policy of giving employees their birthdays off as
a holiday.

While not connected therewith he additionally testified
that the Respondent instituted training sessions for its
management and supervisory personnel including forums
on “‘principles of supervisor training, the importance of
following proper procedures, the EAE and the market-
ing principles.”273

24. Poststrike and preelection occurrences

a. Threats of piant closure

Rosaria Machin2?74 testified that on or about October
17, 1977, while working on the assembly line she asked
“an inspector called Rita” if she knew anything about
the representation election which Local 222 had told the
employees was to be held on October 29, 1977. Soon
thereafter Jerry Kampel came to the line and asked her
to follow him into John Mysek’s office??% where he told

272 Marin testified that the previous nurse employed by the Respond-
ent was not bilingual.

2%3 Marin stated that “group leaders” were included in the “supervi-
sory training program.”

274 Machin was reinstated to her former assembly line job on October
12, 1977. She speaks English, although with some difficulty.

275 Muysek is the Respondent’s quality control manager, but he was not
present during this conversation.




CONAIR CORPORATION 1249

her that he had been informed by Rita that Machin was
telling everybody that there was to be an election on Oc-
tober 29, 1977. Machin stated that she denied this as a
“lie” and told him that Local 222 had informed her there
would be an election whereupon Kampel responded
“that he feel sorry for everybody if we got elections be-
cause Lee Rizzuto going to take the company to Hong
Kong if we got elections and the union won.”
Machin continued that she said to Kampel, I think that
we need a union here, and he told me, ‘Well, that’s all 1
need from you, you can go back to work.” She added
that Kampel had never spoken to her alone like this
before this instance. Kampel denied any recoliection of
having spoken to Machin in the factory area after the
end of the strike.

Machin testified that approximately 1 week before the
representation election held by the Board on December
7, 1977, Ann Gere came over to where she was working
on the assembly line and asked her “if it’s true that we'’re
going to have election.” Machin responded, “Well, you
know better than we, because I think you got the papers
in the office.” She stated that Gere told her, “Rosaria, I
feel sorry for all the people in the company, because if
they got an elections and they won, Mr. Rizzuto going
to take the company to Hong Kong and all of you going
to lose their jobs.” Gere denied ever making the above
statements to Machin.

Machin stated that in and around this time she also
had a similar conversation with Rosa Cruz, a line super-
visor, since at the time she was being switched to various
assembly lines to work under different supervisors.27¢
According to Machin, Cruz asked her if there was going
to be an election held and, when she answered that she
guessed so, Cruz told her that if Local 222 won the elec-
tion, Rizzuto would “take the company to Hong Kong”
and the “200 and 230 or something workers” would Jose
their jobs.277

Machin related that she additionally had a similar con-
versation with Naomi Rodriguez, another line supervi-
sor,27® during which Rodriguez reiterated that if Local
222 won the election the plant would move to Hong
Kong and everybody would lose their jobs. She added
that Rodriguez said, “I hope you don’t have eclections,

276 Machin testified that one of the line supervisors, “Richie.” toid he:
that she was being moved zround ic different assembiy iines :
was on & strike.” She stated that prior 10 the strike she had worked oniy
on Ann Gere’s zssembly line since her hire.

277 Significantly, Cruz admitted that it was known by her and others
at the plant that Machin actively supported Loca) 22Z.

278 The General Counsel asserts that Naomi Rodriguez was a supervi-
sor within the mezning of Sec. 2(11) of the Act, at ali times material
herein. While Rodriguez did not herself testify at the hearing. Mavorek
in effect admitted that Rodriguez was a line supervisor as of the week
ending April ¢, 1877. See G.C. Exh. 102 and John Mayorek’s testimony
on p. 9,005, Further, the testimony of Irvin G. Rosen, 2 cost accountani
emploved by the Respondent. and that of Rosaria Machin, Georginz
Echevarriz and Florence Jacko, all employees of the Respondent. cleariy
shows that Rodriguez functioned as a line “'{loorlady,” holding the same
position as Kosa Cruz, an admitied line supervisor, with Rodriguez di-
recting the assembly line employvees on her line in the performance of
their duties.

In view of the above [ find and conclude that Naomi Rodriguez, at all
times material herein, was and is cow a supervisor within the meaning of
Sec. 2(11) of the Act. and was and is now an agent of the Respondent
acting on its behalf.

because Mr. Rizzuto swear to his father before he died
that he never going to let any kind of union enter in his
company—not this union—any union; and I feel sorry
for all these people if they got elections and they won.”

Machin continued that, a day before the election, she
overheard George Zadroga, employed by the Respond-
ent as “an inspector,”27? tell another employee, Rafael
Valdes working next to her, that if Local 222 won the
election Rizzuto was going “to move the company to
Hong Kong because it’s less expensive for him in Hong
Kong. . . . I feel sorry for all of you if you won the
elections, because you’re going to lose your jobs.” She
also testified that she heard Zadroga say the same thing
to other employees while he “was working all over the
place and around the lines and telling everybody.”

Evelyn Lee testified that after her reinstatement on or
about November 2, 1977, to her job in the service de-
partment and prior to Thanksgiving, she heard her de-
partmental supervisor, Les Price, tell another employee,
Coleen Pierra,?80 that, “if the union got in, the company
will move to Hong Kong.”?8! Lee also stated that on
the Monday or Tuesday preceding the election she saw
signs posted on the ladies’ room door and on the bulletin
board outside the cafeteria which stated, “Vote no, move
to Hong Kong.”

Florence Jacko testified that approximately 1 or 2 days
before the election she observed Ann Gere distributing
“papers” or “stickers” that said “Conair, si; Union, no,”
to a group of employees on the assembly line or some-
where in the production area, at which time she over-
heard Gere state that, “It would be no problem at all to
move out of there because that’s only a warehouse, and
they could pick up and get out of there very easily.”
Jacko added, “I don’t know whether someone asked a
question but I did hear her answer.”

Jacko also testified that she had two conversations
with Rosa Cruz during the 3 days prior to the election,
the latter conversation occurring 1 day prior thereto. A
discussion concerning the replacement employees’ desire
to vote in the election led Jacko to ask Cruz if she really
thought Rizzuto would close the plant and move it to
Hong Kong if the Union won, whereupon Cruz an-
swered that she did “because he had lots of money and
he could do anything he wants.” Cruz generally denied
having any conversations with employees concerning
Conair’s move to Hong Kong.

Lucille Allen testified that approximately 2 weeks
prior to the election Ann Gere “had come over to the
table where 1 was working and present was Laura Mar-
tinez and Carmen Sagardia, and she said that it would be
no problem to move everything out of the factory and to
move away and that she didn’t want to lose her job.”
Allen also testified that about 3 days before the election

27¢ The Genera] Counsel asserts that Zadroga is an agent of the Re-
spondent within the meaning of Sec. 2(13) of the Act, acting on its
behalf.

280 Price testified that Pierra is a group leader in the service depart-
ment.

281 Although Price testified as a witness for the Respondent he did not
deny making this statement. He did however testify that on occasion he
had discussed with Pierra products which the Respondent imports from
Hong Kong.
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she observed a sign on the wall “next to the ladies’
room” which said, “Vote for the union and move to
Hong Kong and make five dollars a week.” Gere denied
having any discussions with Allen concerning Local 222
or about anything else since Allen “is an extremely quiet
person. She doesn’t talk to hardly anyone.”

Laura Martinez, an assembly line employee,?282 testi-
fied that, about 2 days before the election, Ann Gere
told her that ‘‘she was too young to retire . . . because if
the union win, the company don’t cost nothing to pack
everything and move—leave.” She related that the next
day Gere reiterated her belief to Martinez that she
would lose her job if Local 222 won the election because
the Respondent would then move the plant to Hong
Kong. Martinez added that Lucille Allen and Carmen
Sagardia were present when this occurred.

Martinez continued that approximately 1 or 2 weeks
before the election her supervisor, Rosa Cruz, spoke to
her *a couple of times” telling her that “if the union win,
the people going to lose the Christmas bonus. And 1 told
her they not going to lose nothing, and she say no Labor
Board, no union, nobody can make the company give
the bonus because that’s the gift the company do it to
the employees.” Martinez added, “She say before the
election, if the union win, the company they going to
move to Hong Kong . . . soon lot of people have to go
to the unemployment office.” Martinez stated that this
conversation took place while she was working on the
assembly line and that she heard Cruz repeat this to
“about 10 or 15 people . . . a couple of days before the
election.” Martinez related that, after the Union lost the
election, Cruz cried and said to her that *she was too
happy because in that way, nobody lose a job.”

Martinez also testified that she had observed various
signs up in the plant prior to the election, “one in the
ladies’ room . . . one in the board, the main room . . .
one on the door to the warehouse . . . another one on
the wall to the cafeteria, outside,” setting forth the bene-
fits which the Respondent’s employees currently en-
joyed, such as holidays, insurance benefits, vacation, etc.,
and one sign which said, “‘the company going to move to
Hong Kong, something like that,” and another reading,
“any employees who belong for any union, they don’t
going to give the bonus.”283 She added that these signs
or posters were printed in both English and Spanish.

Carmen Szgardia, another assembly line emplovee, tes-
tified that she works near Laura Martinez and Luvcilic
Alien on the assembly line supervised by Kosa Cruz anc
that, “about two or three days before the election,” Ann
Gere approached Martinez on the assembly line and told
her that, “she didn’t want to lose her job because if the
union wins they would move the company to Hong
Kong.” Sagardia added that she observed that Gere
showed Martinez a picture of Gere’s family at the
time. 284

282 Martinez was reinstated on October 4, 1977. At the time she testi-
fied herein, she was still employed by the Respondent.

283 Martinez testified that she received a Christmas bonus of $25 in
1976, and 2 bonus of $105 for Christmas 1977.

2%84 Interestingly, and applicable 1o the above, Martinez testified that
after Gere had told her that the Respondent would move its plant tc
Hong Kong if Local 222 won the election, resulting in Gere losing her
job, and after Martinez suggesied that Gere could relocate and move

Sagardia related that approximately 1 week before the
Board’s election on December 7, 1977, she heard Rosa
Cruz tell Martinez on three or four occasions during that
week that if Local 222 won the election the Respondent
would move its plant to Hong Kong. She also stated that
Cruz had said that “the labor board or no one could
force them to give the Christmas bonus.” Sagardia added
that, during the same period of time, approximately 1
week before the election, she observed various signs,
“one by the time clock and one by the ladies’ room and
a poster by the office door.” According to Sagardia, the
sign by the ladies’ room was posted on the door and
read, “VOTE NO OR MOVE TO HONG KONG™;28%
the sign by the timeclock stated, “vote no for the union
and yes for Conair”; and a large sign near the office
which stated, “people that belong to any kind of a union
they won’t get their Christmas bonus.”286

Dorothy Lodato, an assembly line employee, testified
that “within the two weeks before the election” she
heard Ann Gere say that, “Mr. Rizzuto will not accept
the union; he will close the doors first.” She added that
she was walking towards Gere’s desk when she heard
this and that there were fellow employees around her
desk when Gere made the statement. :

Gere generally denied making any of the above state-
ments, 287 as did Rosa Cruz. Cruz testified that during
the 2 or 3 wecks preceding the election no employee had
asked her any questions about Hong Kong but there
“was a rumor around the company . . . everybody was
talking, but nobody come to me and ask me gquestion
about it.” She stated that she heard these rumors *“just
about every day,” and that everyone was concerned
about it.288

Flora Kurtanick?8? testified that starting with the first
day of her return to work on October 4, 1977, and subse-
quent thereto, George Zadroga told her on several occa-
sions that Rizzuto **had a lot of pride and he would
move his business to Hong Kong.” She stated that on
some of these occasions Joseph Marano, a supervisor, ac-
companied Zadroga and concurred with Zadroga’s re-

along with the Respondent to Hong Kong and work there, Gere stated
that she and her son wanted to go but her husband did not and “she
doesn’t want to lose her husband because he is a nice looking man—he is
& nice guy.” Martinez related that she then told Gere that the Respond-
ent might not move to Hong Kong whatever happened whereupon Gere
responded, “‘Before I don’t believe, now I do.”

285 See G.C. Exh. 21. Dorothy Lodato, Alice Jones, and, as hereinbe-
fore stated, Evelyn Lee all testified as to having seen such a sign posted
near or on the ladies’ room door.

286 Sargardia testified that this latter sign had other things written or
printed on it but she only read the “bonus” part.

287 She testified that she was on vacation during one of the weeks
prior to the election on December 7, 1977. The parties stipulated that
Gere was on vacation from November 21 through November 25, 1977.

288 Cruz testified that she first heard the rumors concerning plant clo-
sure on April 12 or April 15, 1977, but could not name any employee
whom she heard discussing it. Also, as indicated hereinbefore, Cruz
denied ever having talked to any employee at any time about the Union
or the election and that these subjects had never come up in all the time
that she worked at Conair.

285 Kurianick, an assembly line employee, was reinstated by the Re-
spondent to her job on October 4, 1977, and is currently employed by the
Kespondent.
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marks.2%0 She related that Zadroga had also told her on
one occasion when Marano was not present, and after
teasing her about the union, that “I don’t care about the
union anyway . . . because I'm going to be part of man-
agement pretty soon.” Kurtanick added that during the
last week prior to the election Zadroga not only stated
that Rizzuto would move the plant to Hong Kong, but
that he also told her to “vote no” against Local 222. She
related that Zadroga had given as Rizzuto’s reason for
the possible move that “he didn’t want your goddamn
union in.” (Kurtanick also testified that on one occasion
approximately 1 week prior to the election George Za-
droga approached her while she was working on the as-
sembly line and told her “Hey, your girls just turned in
their badges to me; I threw them back on the desk in the
office.” XKurtanick continued, with respect to these
badges, that Zadroga told her that he had persuaded
some of the “young girls,” who supported the Union, to
take off their badges. Kurtanick explained that these
were union badges with the phrase ‘“vote union” in-
scribed thereon.)

b. The “raffle tickets”

Kurtanick testified that on the day before the election
Zadroga had “‘come up to me laughing” and showed her
a “raffle ticket,” which she thought was ‘‘very witty”
and consequently asked him for it, whereupon he gave
the ticket to her. Kurtanick stated, “Well, he kept laugh-
ing, and I asked him who had made it. He says, ‘I can’t
tell you that.”’?2! The record herein shows that this
document, also referred to by various other witnesses as
hereinafter set forth, is similar in nature and size to com-
monly used raffle tickets. The ticket has a stub for the
purchaser to insert name, address, and telephone number
and the face of the ticket states “Win an Exciting all Ex-
penses Paid Trip to Conair’s New Facilities in Beautiful
Hong Kong. Donation: One Union Vote.”

Concerning the above conversation involving the
“raffle ticket,” Alice Jones,2°2 another of the General
Counsel’s witnesses, testified that sometime within the 2-
week period before the election, she had observed Za-
droga and Marano talking to a female employee. She re-
lated, “They had the ticket . . . they was talking about a
ticket.” Although Jones indicated that she could not hear
what was said she stated, ‘“No. Something about you
vote no, vou go to Hong Kong. After they left, I askec
the girl, ‘Can 1 see the ticket?’ I saw it, and gave it back
to her.” She added that “people had them around the
factory.”

Additionally with regard to the “raffle” or “lottery
ticket,” various other witnesses for the General Counsel
testified to having observed these “raffle tickets” in and

290 Kurtanick testified that after Zadroga made these remarks to her
he would say to Marano, ““Isn’t that right, Joe.” And Joe said, ‘Yes, he
would.”” However, she also testified that this occurred only dusing the
week prior to the election when Zadroga, sometimes accompanied by
Marano, would stop and stand behind her at her place in the assembly
line and repeat this statement.

291 Kurtanick testified that on that day she had not observed any
“raffie tickets” in the cafeteria but that a fellow emplovee had shown her
one either during her 10 a.m. break or during lunchtime.

292 jones was reinstated by the Respondent on October 19, 1977.

around the Respondent’s plant in the cafeteria “on/.ra
table” or being carried around by employees.

Rosaria Machin testified that she saw Zadroga give an
employee named Rafael Valdes “some paper” approxi-
mately 2 days before the election and identified General
Counsel’s Exhibit 10 as being similar to the “paper”
which Zadroga handed to Valdes and which Valdes then
showed to her.?°3 Valdes testified that he was given a
“raffle ticket” by someone named George, an inspector,
who patted him on the shoulder at the time. She stated
that this incident occurred during the 2-week period
prior to the election.?94 i}

Adamina Nieves testified that 2 or 3 days prior to the
election she saw George Zadroga give a “raffle ticket”
to fellow employee Rafael Valdes, this occurring before
lunchtime and on the assembly line where they ‘were
working. She stated that she observed Zadroga handing
out raffle tickets “all throughout the line” and he gave
them “to many people.” Nieves added that she saw
many of these tickets situated on a cafeteria table, 2 or 3
days prior to the election, and that “everybody” was
talking about them among the eémployees.29%

Carmen Sagardia testified that 2 days prior to the clec-
tion, when she and other assembly line employees went
to the cafeteria on their morning break, she saw *raffle
tickets,” on all of the tables there, “about 15 on the table
1 was.” She stated that she took two of the tickets and
gave one of them to the Union.

Florence Jacko testified that a day or two prior to the
election she noticed “some paper” lying on a table in the
cafeteria during either a 10-minute break or at lunchtime
and that these were “a raffle ticket for a trip to Hong
Kong for one union vote.”22€¢ Jacko continued that Ann
Gere was standing in the aisle at the front of the table
when this occurred and after she “picked up the paper”
and read it she handed the raffle ticket to Flora Kurtan-
ick who returned it to her after reading it.2%7 She added
that she ultimately gave the raffle to Dorothy Lodato to
read while they were both at the union hall. ;

Dorothy Lodato testified that, approximately 1 week
prior to the election, while she was passing Ann Gere’s
desk on her way to the ladies’ room, she saw Gere dis-
tribute “two or three of the raffles” to employees “stand-
ing around” Gere’s desk and that Gere was laughing as
she was handing them out. Lodato added that she also
heard Gere “joke” about the raffle tickets while Gere
was passing Lodato on the assembly line.29% She stated

293 Machin testified that she and Valdes were working on the assem-
bly line together at the time. She also stated that the day prior to the
election she saw “raffle tickets” on one of the tables in the cafeteria.
Machin added that she observed no other supervisors with these “raf-
fles.”

284 Valdes is currently employed by the Respondent as an assembler
and repairman, having been reinstated to his job on October 14, 1977.

295 Nieves additionally testified that she had seen Zadroga handing out
“raffle tickets” prior to the time she saw them in the cafeteria.

298 Jacko identified G.C. Exh. 10 as the “papers” she saw in the cafe-
teria.

297 Kurtanick testified that during her lunch period “the woman that
she eats lunch with” showed her a “raffle ticket” and she told her friend
that it was “pretty good.”

298 Lodato testified that Gere in substance said “more or less that if
anybody wanted to take a trip just take one of these tickets and go to
Hong Kong.”
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that fellow employee Florence Jacko subsequently gave
her a “raffle ticket” to read at the union hall.

Laura Martinez testified that approximately 1 or 2
days prior to the election she saw *raffle tickets” while
she was in the cafeteria during her lunchbreak, at ap-
proximately 11:30 a.m. Martinez added that she also saw
approximately 10 or 15 employees carrying these raffle
tickets. Additionally, employees Martha Davison and
Elsie Vega testified that they had seen *“raffle tickets”
lying on the table in the cafeteria. Another of the Gener-
al Counsel’s witnesses, Luz Melindez, testified that a few
days before the election she saw a “raffie ticket” while
she was working on the assembly line and that “this
paper was going down the line together with the work.”

The Respondent proffered the testimony of George
Zadroga who testified that he is employed by the Re-
spondent as a “roving inspector” for the quality control
department, his duties requiring that he inspect the prod-
ucts being manufactured on the various assembly lines he
is assigned to and to report any problems to his supervi-
sor, Joseph Marano. Zadroga denied that during late No-
vember or early December 1977, just prior to the elec-
tion, other employees asked him ‘anything about the
union,” or that he spoke to any of them about it. Za-
droga particularly denied knowing Rosaria Machin or
having had any converations with Flora Kurtanick about
Local 222. He also denied telling any employee that the
Respondent’s plant was going to close and be moved to
Hong Kong if the Union got in. Concerning the "raffle
tickets,” Zadroga stated that he saw them “in the factory
area, in the cafeteria. They were floating all around . . .
when 1 walked in there one day and everybody was
holding them, everybody had them, they were through
the whole cafeteria.” He additionally denied knowing
where the “raffle tickets” came from, who had made
them, and giving either Rafael Valdes or Flora Kurtan-
ick a “raffle ticket.” He also denied discussing the *‘raffle
tickets” with them. Zadroga maintained that he had not
campaigned against Local 222, although he admitted that
he voted against Local 222, and wanted to see the Union
defeated in the election, relating that he felt that “this
Union wasn’t any good.”29? Interestingly, on cross-ex-
amination, Zadroga was asked:

Q. Were vou surprised by the outcome of the
election”?

A. Nothing—yes, I—nc. I kind of knew we were
going to win.

299 Zadroga testified that on one occasion, in the summertime, when
his wife had picked him up from work, the pickets had thrown rocks at
his car and upon his returning hiome he stopped in front of the house of
one of the striking employees, Rufino, and asked why Rufino had thrown
rocks at his wife and at his car. Zadroga continuved that, “He threw &
punck at me, so I hit him back.” It seems that this occurred in the same
neighborhiood in Perth Amboy where Zadroga and Rufino live and
where the “Union hall” is located so that according to Zadroga “eight
people” came out of the “Union hall” at this time and attacked him *“‘with
belts and sticks.” Complaints were filed by both Zadrogz and Rufinc
charging each other with “assault” after the police arrived at the scene.

Zadroga also denied ever hearing any talk among the
employees about the plant closing down and moving to
Hong Kong if the Union won an election. 300

Arthur Marin3°1! testified that Zadroga actively cam-
paigned against Local 222 *“but not any more heavily
than anybody else.” He stated that Zadroga ‘“was against
the union” and had talked to many employees to try to -
convince them not to vote for Local 222, but “there
were many employees that talked to others along those
lines just as strongly as George Zadroga.” Marin ac-
knowledged that Zadroga, because of the nature of his
duties, had many opportunities to speak to the Respond-
ent’s employees during the course of a workday.

Joseph Marano,3%2 the Respondent’s quality control
supervisor, testified that “‘in the latter part of November,
the beginning part of December 1977, employees asked
him questions *pertaining to the union . . . if the place
would close down if the union came in, things like that
. . . but I told them I don’t know anything.”2°2 Marano
stated that Zadroga never campaigned against Local 222,
although as part of his job Zadroga spoke to employees
often, adding that during November and December 1977
he had “virtually daily contact with Mr. Zadroga.” He
related that during his many conversations with Arthur
Marin the topic of Local 222’s organizing campaign
would not arise too often and that Marin had told him
“not to talk to the people about anything about the
union.” Marano added that during the month of Novem-
ber and the beginning of December 1977, he heard noth-
ing at Conair “about the plant closing if the union came
in.” Marano continued that the “raffle tickets were all

300 The General Counsel contends that Zadroga is an agent of the Re-
spondent within the meaning of Sec. 2(13) of the Act, acting on its
behalf. The Respondent denies this. The evidence herein clearly shows
that, during the representation campaign, he circulated among the Re-
spondent’s employees, actively sought to persuade them to reject the
Union, and this activity was at least implicitly if not expressly supported
and adopted by one of the Respondent’s supervisors, Joseph Marano.
Further from the testimony of various employee witnesses, especially that
of Flora Kurtanick, which 1 credit, it appears that Zadroga “had a free
run of the plant and could do anything he wanted . . . he was kind of
favored among the supervisors” and that this was noted and observed by
all the assembly line employees. As the Board stated in Community Cash
Stores, Inc., 238 NLRB 265 (1978), “The critical issue in making this de-
termination [whether an employee, not an acknowledged supervisor,
acted as a Respondent’s agent] is whether under all the circumstances the
emplovees would reasonably believe that [the employvee] was reflecting
company policy, and speaking and acting for management.” Thereafter,
in circumsiznces similar to what occurred herein concerning Zadroga’s
zcitons, the Board found that “Based on these factors and the record as a
whole, we conclude that the employees reasonably believe that [the em-
ployee] reflected company policy, and spoke and acted for management.”
Also see Pacific Indusiries of San Jose, 189 NLRB 933 (1971). In view of
the zbove 1 find and conclude that George Zadroga is an agent of the
Respondent within the meaning of Sec. 2(13) of the Act acting on its
behalf at all times material herein.

301 1t should be noted that Arthur Marin, as the Respondent’s person-
nel director, would be in a position to observe and know about Zadroga’s
activities at the Conair plant during the period from June | to December
7, 1977.

392 Marano’s name also appears in the record variously as “Joseph
Merane” and “Joseph Maurano.” He supervises two employees, Louis
Buckner and George Zadroga.

393 Marano stated that it was “usually the people that were for the
Union” who asked him such questions and that he knew this because
some of these employees wore union buttons and those that did not usu-
ally were together with those who wore buttons.
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over the place” and that'he saw them “in the cafeteria”
and “on the assembly lines.”

Ann Gere testified that she had found at least two of
the “raffles” on her desk but did not know how they got
there. She stated that she laughed about it, considering it
a joke, and that she did not give them to anyone. How-
ever, also in this connection, employees Lucille Barsi and
Josephine Torres, witnessses for the Respondent, testified
that they never saw ‘raffle tickets” at the Respondent’s
plant. Further John Mayorek unequivocally denied that
the Respondent had prepared or had distributed these
“raffle tickets.”

Additionally various of the General Counsel’s wit-
nesses testified that during an approximate 2-week period
immediately preceding the election they observed hand-
written signs in and about the Conair plant, in the area of
the men’s and ladies’ rooms adjacent to the production
areas.3%¢ Lucille Allen testified that, approximately 3
days prior to the election, she saw a sign on the wall
next to the ladies’ room which stated: ‘“Vote for the
Union and move to Hong Kong and make $5.00 a
week.” Allen stated that the sign was approximately 8-
172 inches by 11 inches, written in magic marker, and
scotch taped to the wall. Elsie Vega testified that she
also saw a sign on the wall located at the end of her as-
sembly line in back of the production area which stated,
“One Vote for the Union, One Step to the Hong Kong.”

Evelyn Lee testified that during the week of the elec-
tion she observed a sign on the ladies’ room door and on
the Respondent’s bulletin board outside the plant cafete-
ria which stated: “Vote No, Move to Hong Kong.”30%

Rafael Valdes testified that approximately 2 weeks
prior to the election he had seen a similar sign at the en-
trance to the bathroom which remained up until the day
before the election when all the signs were removed.3°®
He stated that during the days before the election he saw
such signs or papers “‘everywhere” at the Respondent’s
plant. Laura Martinez also testified that she saw similar
signs 2 or 3 days prior to the election, one inside the
ladies’ room, and one each ‘“outside the door of the
men’s room and the ladies’ room,”3°7 while Dorothy
Lodato and Martha Davison added that they also saw
such signs in the area by the ladies’ room.

The Respondent’s witnesses, Josephine Torres and Lu-
cille Barsi, testified that they had never seen a sign simi-
lar to the above posted at the plant, with Barsi addition-

804 I ucille Allen, Fiora Kurtanick, Dorothy Lodatc, Leura Martine.
KRafael Valdes. Elsie Vega, Evelyn Lee, Carmen Sagardia, Martha Davi-
son, and Alice Jones. All these employees except for Allen identified
G.C. Exh. 21 as being identical to the handwritten sign they saw at the
Respondent’s plant. This sign states: “*Vote No on Move to Hong Kong.”

205 Both Lee z2nd Martha Davison testified that the bulletin board lo-
cated at the entrance to the emplovee cafeteria is used mainly by supervi-
sors to post notices and not used by the emplovees. Mavorek testified
that the bulletin boards are used by both empioyees and management.
and the Respondent, through Arthur Marin, introduced two “signs” into
evidence purporting to be documents posted by employees on this bulle-
tin board. See Resp. Exhs. 59 and 60. However, the emplovees who al-
legedly posted these notices were not called as witnesses.

306 See G.C. Exh. 21. Valdes testified that he removed the sign outside
the bathroom on two or three occasions but it was put back up by some-
one unknown,

307 Martinez testified that the ladies” room is utilized by both employ-
ees and by “floor ladies” like Ann Gere, Rosa Cruz, and Naomi Rodri-

guez.

ally stating that she never saw any signs at the plant

which made any reference to Hong Kong. Further; John
Mayorek testified that he did not know where the sign
concerning Hong Kong *“came from” and denied that the
Respondent prepared. any handwritten signs at all for
posting. In view of the credible evidence herein and the
fact that none of the Respondent’s managerial personnel
who testified herein denied seeing the *“Hong Kong”

signs hanging in the plant prlor to the election, the testx-‘

mony of Torres and Barsi is unconvincing.
25. Preelection threats to take away benefits

a. The Christmas bonus

Florence Jacko testlﬁed that, 2 or 3 days prlor to the
election, Rosa Cruz told her that it would be better if the
election could take place after the Christmas holiday be-
cause the girls on her line worked very hard all year and
were expecting a Christmas bonus and “she doesn’t want
to have them to give that up on account of the union
getting into the plant.”398 Laura Martinez testified that 1
or 2 weeks before the election, while she was working
on the assembly line, Rosa Cruz told her that “if the
union win the people going to lose the Christmas bonus.”
Martinez continued that when she told Cruz that “they
not going to lose nothing,” Cruz responded, “no labor
board, no union, nobody can make the company give the
bonus because that’s a gift the company do it to the em-
ployees.” Martinez added that Carmen Sagardia and Lu-
cille Allen were nearby and heard this conversation.
Carmen Sagardia testified that approximately 1 week
prior to the election she heard Rosa Cruz talking to
Laura Martinez on the assembly line with Cruz telling
Martinez that “if the union wins the employees won’t get
their Christmas bonuses. . . . the Labor Board or no one
could force the company to give the Christmas
bonus.” 299 Rosa Cruz denied saying anything to the em-
ployees about the Christmas bonus during the 2-or 3-
week peried prior to the election.

Furthermore Noraima Mendez testified that prior to
the election she saw approximately 50 professionally
printed signs, measuring approximately 3 feet in length
and 2 feet wide, on the walls of the cafeteria, in both
English and Spanish, with one of the signs stating, “the
Christmas bonuses only allowed for non-union mem-
bers.” Laura Martinez testified that she also saw a sign
near the plant approximately 2 weeks prior to the elec-
tion which stated that, “any employees who belong for
any union, they don’t going to give the bonus . . .
Christmas bonus.” She stated that the sign was approxi-
mately 5 feet by 3 feet” and that she saw this sign print-
ed in both English and Spanish. Martinez added that she
saw the sign “where they have the personnel office now

. in the plant area.”310

308 1t is undisputed that the Christmas bonus is a “fringe benefit™ dis-
tributed regularly by the Respondent at Chrismastime ever since it
opened its Edison, New Jersey, plant.

309 Sagardia testified that this conversation between Martinez and
Cruz was in Spanish and that Lucille Allen also works near Martinez. It
should be noted that, while Lucille Allen did not testify about this con-
versation, Allen gave her testimony herein in English.

£19 The record indicates that the personnel office is located at the en-
trance to the production area.
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Carmen Sagardia also testified concerning this stating
that approximately 1 week prior to the election she saw
a poster “by the office” which stated that *‘people that
belong to any kind of a union they won’t get their
Christmas bonus.” She added that she saw this poster
each day during the week prior to the election and that
it was a professionally printed sign.

Mendez, Martinez, and Sagardia all testified that the
poster which informed the employees that belonging to
the Union would deprive them of their Christmas bonus
was different from another large-size poster the Re-
spondent had put up. This latter poster, which had a pic-
ture of a Christmas stocking filled with money, merely
informed employees that the Christmas bonus was one of
the numerous benefits then enjoyed by them at
Conair.311!

b. The Respondent’s profit-sharing plan

John Mayvorek testified that during the summer of 1977
the Respondent distributed to the employees a summary
of its profit-sharing plan which states therein that, in
order to be eligible for profit sharing, an individual has
to be a nonunion employee. Mayorek justified this action
by stating that as administrator of the plan it is his re-
sponsibility to inform employees about the plan and
about anything that could jeopardize emplovee benefits
thereunder. However, it would appear from his testimo-
ny that he could not recall any verbal or written com-
munications to employees concerning this particular re-
striction prior to the Union’s attempts to organize the
Respondent’s employees,®12 although he did point out
that the Respondent’s personnel manual, distributed upon
hire to its employees, does contain this restriction.

Mayorek continued that it was the Respondent’s usual
procedure to provide those employees eligible and en-
rolled under the profit-sharing plan with a summary or
“Statement of Account” which is handed out to them
during worktime. He stated that the last time the Re-
spondent provided such employees with a statement of
account was during the period between November 15
and December 4, 1977.313 Mayorek testified that
stamped on the front of the statements of account that
were distributed to employees in November 1977, in blue
ink, were the words “For Non-Union Employvees Only.”
He related that the handwritten phrase, “Union members
are not entitled tc profit-sharing plan” wes zalsc piacec
on every siziement of account given 10 empiovees.
While Mayorek stated that he personally had handed out
5 or 10 statements of account which did not have such
“notations” written or stamped thereon, he remembered
giving these unmarked statements only 1o supervisory
311 Mendez testified that the sign she saw was different from Kespond-
ent’s exhibit as described above. Martinez testified that it was twice the
size of this exhibit while Sagardia testified that it was wider in size than
Resp. Exh. 6, had smaller printing and stated “other things” thereon and
it did not have a Christmas stocking on it.

312 It should be remembered that Mayorek specifically told emplovees
at the April 4, 1977, mass meeting that the profit-sharing plan was avaiiz-
ble only for nonunion members.

313 Mayorek testified that as of November 1977 there were 163 em-
plovees eligible for the profit-sharing plan and that all of the Kespond-
ent’s employvees either are eligible or could become eligible under the
plan.

employees. He added that he did not know who placed
either the handwritten or the stamped phrases on the
statements of account, although he had seen in the office
the rubber stamp used to make the notation “For Non-
Union Employees Only.”

Mayorek also testified that, on every single piece of
campaign literature distributed to its employees or posted
prior to the election which contained a reference to the
profit-sharing plan, the Respondent had included the
statement that it was for nonunion employees or non-
union members only. ‘

c. Threats to prevent the holding of an election

Noraima Mendez testified that approximately 1 or 2
weeks prior to the election she overheard a conversation
between Rosa Cruz and another employee, Norris
Garcia, at which time Cruz told Garcia that “there was
not going to be an election at Conair; that she didn’t see
why the employees believed there was going to be an
election; and, that they lied to the employees.” Mendez
continued that during that same period she personally
had a conversation with Cruz while in the ladies’ room
at which time Cruz told her that “there wouldn’t be any
election there; that Mr. Rizzuto doesn’t want to have an
election there and he doesn’t want to have a union.”
Rosa Cruz denied telling any employee anything about
the election or whether it would be held or not.

26. The Respondent’s campaign literature

John Mayorek, the Respondent’s vice president for ad-
ministration, testified that the Respondent’s campaign lit-
erature was produced both in smaller size for handout or
mailing to its employees and in large-poster size for post-
ing in the cafeteria and near the personnel office. He
stated that the literature was prepared in both English
and Spanish and was commercially produced.314
Mayorek added that prior to the Union’s organizational
campaign the Respondent had never posted similar signs
in its plant informing its employees of their benefits at
Conair.

The evidence shows that included within this literature
is a sign which states:

OPEN DOOR POLICY—Problems or grievances
may be discussed with your supervisor without fear.
Our Open Door Policy is a promise that we are
alert and interested to our employees need.31®

Further, the Respondent distributed to all its employ-
ees 1 or 2 days before the election a document which
states:

31¢ See G.C. Exhs. 12(a)(1-12) and 12(1-11), and Resp. Exh. 6.

315 See G.C. Exhs. 12-4 and 12(a)~4. Noraima Mendez testified that
she has been such a sign, a large professionally printed sign, hanging in
the plant stating “open door policy.” Additionally, G.C. Exh. 74, which
Mayorek testified was distributed to all the Respondent’s employees
either 1 or 2 days prior to the election, stated:

In May 1977, Mr. Arthur Marin was added to the Conair staff as
Personnel Director to enhance the Open Door Policy.




Please read this before you vote. . . . They cannot
_-represent. you.. Their -grievance’ procedure is taking
.-a_step. backward..Keep your present Open Door
Pohcy to. Conalr Management 318 .

It should also bé noted that in the above mentxoned doc-
ument the Respondent further states ’

1 . They make
promlses of _]Ob securlty, however they cannot guar-
antee you a job. Only Conair can secure your job.
You have _)Ob security when you are working for a
h w1th assurance of work

Immedlately following thrs statement is a graph whlch
is entitled “Unemployment In New Jersey.” This graph
depicts rising unemployment in that State from 1973 to
1978 and is followed by the statement, “New Jersey has
one of the highest rates of unemployment in the country.
In the past several years unemployment has been steadily
increasing.” After. this appears another graph which is
captioned “Rise In Loss Of Union Jobs.” This graph de-
picts-‘a steady increase im the loss of union jobs from
1973 to 1978 with.the comment below the graph, *
New Jersey union membershxp is on the decline. The un-
employment has affected many union JObS :

27 The Respondent s grlevance committee and
' Lopen-door pohcy

Concernmg the grlevance commlttee, Mayorek testi-
fied that sometime in 1975 the Respondent ‘set up griev-
ance committees” with employee grlevances being ‘“han-
dled in two forms, through a grievance committee, we
held committee meetings on a monthly basis, and they
were also handled through a: suggestion box that we
have around the facilities.” According to Mayorek, ini-
tially members of the committee were informally chosen
by their particular assembly line coworkers, but in 1976
committee representatives were elected, in some in-
stances by written ballot. He added that as the amount of
employees on each assembly line increased “two were
chosen from a line . . . anywhere between seven and ten
people at a meeting” which were held in the “lJower con-
ference room.” Mayorek stated, “l met with them, Pat
Tomaro, the vice president of engineering ... Bob
Gagas, the production manager, met in ‘76 with them,”
as well as Raab and Green.?!” He related that notes
were taken at each meeting and copies distributed to
Rizzato, Tomaro, himself, and the employees who at-
tended the meeting.318. -

Mayorek continued that as a result of the grlevance
committee meetings, the Respondent initiated various
changes in terms and conditions of employment and
plant improvements; i.e., a salary ‘‘grade system” based

816 See G.C. Exhs. 75(a) and (b). The Respondent’s grievance proce-
dure and open-door pollcy are discussed in greater detail hereinafter.

317 Although both Raab and Green testified at the hearing they made
no reference to the grievance committee and Gagas did not testify at all,

918 While the Respondent was requested to produce these notes and
Mayorek agreed to make them available, the Respondent never produced
the notes at the hearing. Tomaro testified that, as far as he knew, no
formal minutes were taken of these meetings. Barsi testified that there
were no typed minutes of those committee meetings ever given to her
although she was a member of the committee in 1976 and 1977.
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stalled air conditioning,?29

on,the type. of A ' )
hohdays w1th

both he and. erinto addressed. the employees abo‘
Respondent’s vanous beneﬁts such as the proﬁt—sharmg

it was commonly known among the, Responden
p]oyees that they could.initially bring their complamtsor

spondent ] employees and a productlon manager in-1975,

a committee was estabhshedal}’ with himself representing
management and having’ one employee representative
from each of the Respondent s then four assembly lines
usually selected by the other employees on the particular
lines. Tomaro stated that these employee representatlves
were not elected. He added that, besides himself, the Re-
spondent was sometimes “also represented on the commit-
tee by the “director of manufacturmg" and that meetings
were held once every 2 weeks in his office., Tomaro ‘re-
lated that as a result of omplamts raxsed at these m t-
ings by employee represe Ve [ B

and sandwich and hot food vending machines in the
plant cafeteria for employee use, instituted- “labor grade
system” of setting wage levels, and added paid hohdays
and increased health benefits. Tomaro continued, =

. it got to a point where things beeame very
minor like they wanted lockers . ... But they
came up with little things that we d1d to make hfe
more bearable in the plant. :

Tomaro testified that he handled the commlttee meetmgs
until October 1976.

Jerry Kampe] testified at first that he did not know
when the grlevance commrttee started but later in his

319 Tomaro testified that th:s commmee was not referred to as a
“grievance committee,” but.“We just called it the commmee." .
320 Tomaro admitted that the Respondent was itself also aware of thc
need for air conditioning in the summer and the failure of the plant's
heating system in the winter because employees. had been requxred to be
sent home because of these. problems. He also admitted that while the
question of air condmomng had been raised at a committee meelmg the
heating problem in the plant in wmter may not have been_ wr3ge, e oot
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testimony stated it commenced sometime in the middle
of 1976. He admitted that he knew little about its oper-
ation, although he did know that grievances were aired
at committee meetings. Kampel admitted attending only
one grievance committee meeting in the conference
room, but 1 am uncertain from his testimony as to
whether Kampel has confused the grievance committee
meeting with the executive conference meeting he at-
tended with groups of employees during the afternoon of
April 6, 1977. Kampel recalled that a few grievances
were raised at the meeting, including ‘“‘one grievance
about gloves” to protect women employees’ hands and
another about the unfair discharge of an employee, as
well as “some discussion about better wages.”321

Lucille Barsi, another of the Respondent’s witnesses,
testified that she had been elected to the committee to
represent the employees on her assembly line in late 1976
or early 1977, that meetings were held once a month in
the conference room,®22 and that the committee dealt
“mostly with any problems on the line, if there was a
problem, with any certain girl or anything with the work
or someone would like to know about the raises or bene-
fits . . . there was something about a cafeteria we were
going to have.”323 Barsi continued that it was her “job”
as a committee member to tell her co-employees on her
assembly line what management had to say at these
meetings and that the committee’s basic purpose was *“if
there was any grievances.” She added that although she
asked her coworkers on the line if they had "anything
that they wanted to ask about” preparatory to attending
the meeting, she never received a specific grievance to
report about at the meeting nor did she ever present a
grievance herself. Barsi added that, *"Well 1 never actual-
ly heard grievances, except talking about the conditions
of the company.” Significantly, she also related that
Arthur Marin dealt with the grievance committee at all

921 1 must admit that 1 found Kampel to be a less-than-satisfactory wit-
ness. His consistent inability to recall what was said by management rep-
resentatives at the various meetings he attended (his aitendance was
noted by other witnesses) and indeed his inability to remember whether
he attended some of these meetings, particularly in instances where his
testimony could be damaging to the Respondent’s case, is highly suspi-
cious. Kampel is the Respondent’s vice president for sales, seemingly ar-
ticulate and bright, and he clearly remembered all instances of violence
against emplovees and management personnel by strikers or union repre-
sentatives as well as anvthing else which occurred which could be con-
sidered detrimental 10 the General Counsel’s or the Union's cause. My
doubis about Kampel’s veracity are reinforced by his sometimes evasive
and at other times incredible testimony; for insiance, his account of the
circumstances surrounding the taking of his affidavit by counsel for the
General Counsel, Robert A. Wiesen, Esq., and his subsequent disavowal
of statements in the affidavit which he swore 10 be truth. Kampel denied
that Wiesen had told him the purpose for taking the affidavit, but he
could not recall exactly what Wiesen had said. It appeared that when
faced with his sworn affidavit he atempted to negate any poriions there-
of which could adversely affect the Respondent’s position on the issues
herein.

922 Barsj testified that before the commencement of the Union’s orga-
nizational campaign these meetings were held in the cafeteria.

923 This Jatter testimony was elicited by a leading question. It should
be noted that counsel for the Respondent used this tactic many times on
direct examination of this witness, and other of the Respondent’s wit-
nesses, and even though I sustained the objections made thereto, it was
obvious that the witness had been alerted as to the answer to be given.
Also, Barsi at times seemed to confuse the grievance commitiee meetings
with the meetings held the week of April 4, 1977, and with “group
leader” meetings.

of the meetings she attended, and that Marin had told
the committee members that if they had any problems on
the assembly line to bring that up at the committee meet-
ings.32% Barsi also testifted that she believed that they
discussed hot food or different kinds of food to be served
in the cafeteria at these meetings.

Interestingly, Arthur Marin, the Respondent’s person-
nel director, testified that during the period from June 1,
1977, the date of his hire, through December 1977, the
Respondent instituted many changes in the terms and
conditions of employment at its plant, including “a
system by which if any group of employees has a ques-
tion on any subject, to have an informational meeting
with myself or Mr. Mayorek where they may ask ques-
tions about the possibility of layoffs or what we believe
1s going to happen for—in case we need more products,
the overtime packers, this type of thing. . . . It’s a more
formalized version of what occurred before.”

Additionally, Josephine Torres, Rita Saulino, Georgina
Echevarria and Gustavo Rodriguez testified on behalf of
the Respondent about the grievance committee. Torres,
who had attended three committee meetings as a replace-
ment when her assembly line’s committee representative
had been absent, testified that the meetings are held once
a month, that there is one representative chosen from
each assembly line by that line’s foreman, that the pur-
pose of the committee is for the members to pass along
to the rest of the employees on their particular lines in-
formation given to them by management. Saulino testi-
fied that she became a member of the committee some-
time in 1977, that meetings were held once a month, that
they discussed *‘air conditioning (when to turn it on). . .
parking . . . and the heat, things of that nature.” She re-
lated that these meetings were concerned with the “plant
in general” and not “any particular individual’s prob-
lem.” Saulino added that the committee was not consid-
ered a grievance committee but was a “representative
committee.” Echevarria recalled nothing about any
grievance committee at the plant but did testify that
there was “a committee inside the company . . . like a
committee to represent all of us, all the workers,” with a
representative from each assembly line, but she never
heard it referred to as a grievance committee. She stated
that she had been told about it by Rosa Cruz, her super-
visor, and by the employee who represented her particu-
lar assembly line. Echevarria added that she had no deal-
ings with the committee and that her line representative
would report to the employees only when ‘“there was
something to be said.” Rodriguez testified that his repre-
sentative on the committee in April 1977 was his line su-
pervisor, Rosa Cruz.

Witnesses for the General Counsel, Stephen Olah,
Florence Jacko, Lucille Allen, and Noraima Mendez,
also gave testimony concerning the Respondent’s griev-

224 Marin was not hired until June 1, 1977. As noted hereinbefore,
however, Barsi seemed to confuse and intermingle the various meetings
which occurred and, as exhibited by many of the other witnesses for Re-
spondent, her testimony reflected an inability to recall anything which
could be deemed harmful to the Respondent’s case. Moreoves, Barsi dis-
played a disposition 10 cast in a “good light” those actions of the Re-
spondent which she could remember.




mitteé ‘existed; not even know "v’\'?ho"their ‘committee
representauves were except for Mendez, who stated that

"emp]oyees at 3or 4
1 ‘they: used the term

open “door’ pohcy
come to all levels

me and see Mayorek
uring the first 3 months

that if they had an
or himself. Mayorek dd

occurred smce the Respondent had many new employees

325 It should be noted that these wnnesses, although alleged discrimin-
atees and under the Board’s policy af the time, were generally excluded
from coverage under sequestration orders. However, except for when in-
dividual witnesses were called to testify, they voluntarily remained out-
side the hearing rcom during the General Counsel’s rebuttal case.

328 However, Jacko' also ‘festified that’ the Respondent, prior to the
Union’s organizational drive at Conair, regularly held monthly meetings
wherein, “a person or maybe two people from a line attended” with man-
agement representatives, “and they were supposed to come back and tell
the people on the line' what ‘was said 50 that we’d know what was going

. While Jacko stated that she had: never attended one of these meet-
mgs, she believed that employea -who_did, attend. “might explain their
gnevances or complaints or gripes.” Mendez related that she heard about
it in 1976, about 6 months after she commenced her employment with the
Respondent. Carlos Cruz, another of thé General Counsel’s witnesses,
testified that the Respondent “had meetings, with employees” prior to the
advent of the Union’s campaign e also had never heard of a
grievance committee,

327 However, when’ ¢ of these employees, he men-
tioned Ann Gere, overall line’ supervtsor, and Chance Nesbeth, a ware-
house worker who “later on in. the year” was promoted to supervisor.
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whom he spoke’. to,r
tion took place,’ evidenced. hi customary lack of recall

could only. remember.. the names of:: thr
whom he spoke to;; “Guemey 2 “Leroy;%. ; ;
none of these employees were “called as witnesses:OFr.
ther identified
In contrast 0. the above,: Olah, Jacko, Mendez, Allen; -
Cruz, and Palmer, witnesses, for the General Counsel, alt
testified that they. had- never: attended: any: meetings: in.
1976 when either Rizzuto, Mayorek; or Kampel spoke to
employees, nor did: they hear about any:such meetings;
that prior to the week of.April-4,:1977,: not-only:had
they never heard the: phrase:*‘open: door policy!’ but that
no one in management including :Rizzute;: Mayorek;..or
Kampel had. e asked them about their problems_or
complaints. Some” of th ployees testified’ that they
did not even know.who Rlzzuto, May ek, and Kampel
were. 330’
Significantly emp]oyees Delfina Rodngnez, Ge rgma
Echevarria, and Matild Morales, the Respondent’s own
witnesses, also’ testlﬁed smularly to the above. Rodriguez
stated that prior to April’ 1977  neither .Rizzuto nor
Mayorek had ever told her to come to their office o see
them if she had a problem and she would “never think of
going” to their offices. Rodriguez added that she hac
never spoken to Rizzuto or Mayorek before the tn
commenced on Apr /
Kampel. Echevarria testified
Mayorek, nor Kampel ‘had ever spoken to her nor. had

328 Herbert Burstein, counsel for the Respondent, also referred to this
in his speech to the employees in the p]anl cafetena on Oclober 26 1977
when he stated:

When a company grows at this rate, as this company has, there is
always a failure of communications; people don't" talk “with each
other and maybe the company has failed in that regard:and'1 never
excuse management. When you have a labor problem, it is'a two
way street. Somewhere management has failed and 1 don't’ “hesitate

1o say it because my job is to speak the truth to'my clients, and one

of the things that its failed7is a; lack . of commumcatwon and here
again, we have a prob]e

329 Marin was present at g nng “the tesumony ‘of various
witnesses when Mayorek, the Respondent’s chief  representative, was
absent therefrom; on some occasions both Marin and Mayorek “were
present. Considering the sequestration order and the parties agreement to
the parameters of his testimony. wluch would not in effect violate the
order, 1 therefore allowed Marin to tesufy herem Marin teshﬁed that one
of the reasons for his hire was to listen.to employee complamts.
330 See the testimony of Lucille Allen and Florence Jacko..




they ever told her to come to see them to discuss her
problems at any time before the meetings held during the
week of April 4, 1977. Morales testified to not knowing
who Rizzuto or Mayorek was except that she had heard
that Rizzuto was “the president or owner or something.”

28. The meeting of October 26, 1977

It is undisputed that the Respondent held a mandatory
meeting of its unit employees in the cafeteria on October
26, 1977, at which time the Respondent’s president,
“Lee” Rizzuto, and its counsel, Herbert Burstein, Esq.,
addressed the employees. Arthur Marin, the Respond-
ent’s bilingual personnel director, translated Rizzuto’s
statements into Spanish for the employees and also ad-
dressed the employees himself.333

According to the tape recording of this meeting, Riz-
zuto told the gathered employees that Conair’s product
competes against major companies with vast resources
and that the Company’s success to date is based on
“giving the consumers a good product at a fair price.”
Rizzuto continued that, “The unemployment rate in
Jersey, particularly in this area, is as high, if not higher,
than any other industrial area in the United States,” and
that Conair, in spite of “wide-spread talk about recession
or depression,” had been able to maintain production and
sales. He asked for the cooperation and help of the em-
ployees in continuing this trend of increasing its employ-
ment and sales. Rizzuto stated that he had been advised
that “‘because of the current situation,” it would be un-
lawful for the Respondent to make any promises:

. . . but most important for the Spanish, for the em-
ployees to consider is what occurred in past
times. . . . The company has embarked on pro-
grams which are intended to improve working con-
ditions, benefits in the wages and we intend to
keep—continue on that path. . . . The company is
engaging in [many] programs to better the condi-
tions of jobs, better the conditions of money, better
the conditions of work here and outside of the fac-
tory.

Rizzuto next listed for the employees various einploy-
ment benefits which had been granted or been increased
over the vears, such as improved health and welfare in-
surance benefits, increased sick leave, additional vacation
days and holidays with pay, higher wage scales, the
profit-sharing plan, etc.

Rizzuto told the employees:

The company has embarked on programs which are
intended to improve conditions, benefits and wages,
and we intend to—intend to continue on this path,
for the years to come.

If 1 were to spell out for you our plans for the
future, the union that has been trying to organize
here would, of course, run down to the National

331 The Respondent introduced into evidence a tape recording of this
meeting (Resp. Exh. 52). Richard Escala, one of the Respondent’s assem-
bly line supervisors, testified that “production was shut down” for the
meeting. However, he could remember nothing that was said at the meet-
ing by Rizzuto, Burstein, or Marin.
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Labor Relations Board and complain that we were
interfering with them.

Of course, the union is free to make all kinds of
promises. Unions frequently promise huge wage in-
creases, great fringe benefits, but rarely secure it.

Rizzuto continued, making reference to the loss of union
membership in “the past few years” as reported by news-
papers and magazines. He attributed declining union
membership to many factors, including what he called
unfulfilled union promises and the “needless number of
strikes which occur.” He referred to the Respondent’s
own past strike loss as “almost a million—almost a half a
million dollars . . . and these are our benefits, yours as
well as mine, and through all this here, you have to pay
dues and this, again, is something the union wants.” He
repeated that the Union can make promises of increased
wages and fringe benefits but rarely secures these.
Rizzuto stated further:

Of course, the union has the power to call a strike.
A union can engage in violence. An employe(r]
cannot call a strike. He cannot back-out and he
cannot encourage violence. In the case of
Conair, we lost more than half a million dollars for
the benefits that you were going to receive for the
conditions that we had in the loss of production and
the other situations of strike. The strike is a situa-
tion that cost a lot of money for the employees and
also for the company. We have seen abuse of the
co-workers, sabotages, jamming of the Conair belts,
destroying our property, fouling up our products
and fires. This violence cannot be tolerated and it
will not be by the company. . . . Unions have the
right to organize, employees have the right either to
join a union or to refuse to join a union.

Rizzuto reiterated the above concerning violence during
the strike, then mentioned the requirement of dues pay-
ments to the union as a condition of working, the right
of a union to call a strike and, “We have a right to say
what is a fact, that is that any employee who has a griev-
ance has always had an open door to management.” He
again spoke about the Union’s right to organize employ-
ees and referred to the violence that occurred.
Rizzuto continued:

Of course, we have made mistakes. Of course, there
are things we could and should have done, but we
didn’t, but we learned from our mistakes and we
correct our omissions. . . . What we say that is im-
portant that you have to consider, that it is your
better benefit to be organized by a union that is vio-
lent or to have the facilities to obtain a resolution of
your problems to speak [wlith the bosses here di-
rectly. . . . What we desire here as bosses is to give
you better employment jajor [sic} establishment and
better opportunities to advance. We don’t think you
need a union, but that is our opinion. The final deci-
sion must be made by you and when you make that
decision, 1 am sure you will consider all the facts.




Rizzuto advised the employees that they could not be
forced to join a union if they did not desire to do so,
then thanked the employees for their hard work, and re-
ferred to “meeting the competition of imports and -et
cetera that rea]1y keeps our posmon and your job and
my job secure.’ g

Herbert Burstein, the Respondem’s labor lawyer, also
spoke to the employees, repeating to some extent what
Rizzuto had prevrous]y said; that Conair could “not dis-
cuss certam [emp]oyee] gnevances, not to make any
promlses He ontmued. :

00 some of you feel that promises were made in
the past that have not been fulfilled and that’s prob-
ably true. That’s probably true, but starting as of
April of this year, when the company had a series
of programs ‘scheduled together, I was obliged to
tell them don’t do anything because we willi wind
up with extraordmary delay, picket lines, disruption,
interference with the companys workers and the
_)obs of the people . : ~

Burstem mentloned that, a]though Conarr “has got to
look into” wage structure, labor grade classifications,
methods of improving opportunities,” it could not do so
at this time unless it wished to court “endless lawsuits.”

After referring to acts of sabotage and fires, court ac-
tions, etc., Burstein then mentioned management’s failure
of communications with its emp]oyees adding:

I can’t say what the company proposed to do be-
cause the moment we tell you that we’ll wind up in
a rankle in warfare in the courts and in the Board.
Now, all I suggest to you is this, and I remind you,
you have a right as an American citizen . . . you
have a Constitutional right, a very important right
to join a union or to refuse to join a union, but
don’t be misled by phoney promises. . . . when and
if you get into a ballot box, a booth, and you pull a
lever, you have got to say, is this in the best interest
of myself in terms of job opportunities, job security,
is it good for my family, is it good for my co-work-
ers and if you decide that a union is best for you,
that’s your choice, but don’t make that choice
unless vou know the facts. Don’t let them kid vou.
Now, don’t believe that unions produce all these
i benefits.

29. The appropriate unit

The second amended complaint alleges that:

All production and maintenance employees includ-
ing shipping and receiving employees, warehouse
employees, truck drivers and janitorial maintenance
employees employed by Respondent at its Edison
plant, but excluding all office clerical employees,
plant clerical employees; professional employees,
guards and supervisors as defined in the Act, consti-
tute a unit appropriate for the purposes of collective
bargaining within the meaning of Section 9(b) of the
Act.

L4 C# 00 CONAIR CORPORATION:

932 The General Counse] asserts lhat the Respondent’s failure to deny
or admit the allegation in the second amended complaint regarding ap-
propnaleness of the unit, but merely. averring that the determination
thereof is properly the subject ofa separate procéeding, ‘should ‘be
deemed an admission' by it of such unit’s appropriateness citing: Sec.
102.20 of the Board’s Rules and Regulahons, Senes 8 as amended whrch
states:

- any allegatlon in t mplamt not specrﬁcally demed or_ex-
plained in an answer filed, unless the Respondent shall state in the
answer that he is without kiiowledge shall be deemed ‘to be admitted
to be true, and may be so'found by the Board, unless good cause t6
the contrary is shown.

1 do not agree. The Respondent’s contention that the appropnateness of
the unit herein should be the subject. of a separate proceeding carries
with it the inference that it actually does not concur with the unit as set
forth therein. However, be that. as.it' may,. for other reasons as set forth
above, I find this unit to be apprbpnate for the purposcs of. col]ecuve
bargaining under the Act.»

333 J H. Filbert, Inc., 165 NLRB 648 (1967); Corral Sport.wear Compa-
ny, 156 NLRB 436 (1965} The Baker and Taylor Co. 109 NLRB 245
(1954). i
334 Arizona Pubhc Serwce Company, 183 NLRB 1 (1971)
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ployees, guards and supervisors as defined in the
Act.

30. The Excelsior list335

The record discloses that the Excelsior list of employ-
ees includible in the appropriate unit and alleged to be
eligible to vote in the election submitied by the Respond-
ent to the Board in connection with the processing of the
petition in the representation proceeding herein, Case
22-RC-7119, includes the following names: John Raab
(vice president), William Reed (inventory manager), Ni-
cholas Alfano (maintenance supervisor), Bob Gagas
(plant manager), Ann Gere (chief assembly line supervi-
sor), John Mysak (head of quality control), Joseph
Marano (quality control supervisor), William Shaw
(quality control supervisor), Louis Russo (warehouse
manager), Peter Valentino (service manager), and Antho-
ny Mastellone (receiving department head).

As noted above supervisors are excluded from the unit
of employees found appropriate for the purposes of col-
lective bargaining herein not only expressly by the Stipu-
lation for Certification Upon Consent Election signed by
the Respondent but also as would be true under long-es-
tablished Board precedent regarding like units of em-
ployees. Concerning these employees it should also be
noted that the Respondent in its answer admitted the su-
pervisory status of Ann Gere??6 and Joseph Marano.337

John Raab, a vice president, testified that “everyone”
at Conair was aware of his vice presidency at the time
the Excelsior list was prepared and it cannot be seriously
argued that Raab is not a supervisor. 1 therefore find that
he is a supervisor within the meaning of the Act. Raab
also testified uncontradictedly that Nicholas Alfano has
been employed as a maintenance supervisor throughout
his tenure of employment. 1 also therefore find that
Alfano is a supervisor within the meaning of the Act.

Stephen Olah testified that William Reed was his su-
pervisor in the service department and Reed in his testi-
mony did not deny this. It is uncontested that Reed is
the inventory manager of the service department. Fur-
ther, the Respondent admitted Reed’s supervisory status
in its answer and as indicated previously 1 therefore
found him to be a supervisor within the meaning of the
Act. Additionally, the evidence herein clearly shows that
Bob Gagas, the Respondent’s plant manager, Louis
Russo, its warehouse manager, and Anthony Mastellone,
its receiving department head, all are supervisors within
the meaning of the Act. The Respondent did not dispute
this at the hearing.

Mayorek testified that Peter Valentino, the service de-
partment manager, had approximately 25 to 30 employ-
ees under his supervision. Annette Palmer related that
Valentino had been the head of this department when

335 The Excelsior list contains the names of 322 of the Respondent’s
employees. See G.C. Exh. 55.

336 Gere testified that, although she was a supervisor, she felt that she
was entitled to vote in the election and in fact did so.

337 Albeit this admission by the Respondent in its answer, and Mayor-
ek’s testimony that he assisted in the preparation of the Respondent’s
answer herein and was aware of the admission, Mavorek nevertheless
denied at the hearing that Marano was a supervisor. The evidence clearly
shows and as I found herein before Marano is 2 supervisor within the
meaning of the Act.

she sought to return to her job after the strike ended. I
therefore find that he is a supervisor within the meaning
of the Act. Mayorek also testified that William Shaw is
employed in the quality control area and that he reports.
to the head of the quality control department, John
Mysak. He stated that Shaw gives orders to two or three
employees in this department as to what is to be done,
instructs them as to how to do their work, and directs
them in the performance of their jobs. In view of this I
find and conclude that both William Shaw and John
Mysak are supervisors within the meaning of the Act.

John Mayorek testified that when the Board requested
the Excelsior list from the Respondent in April or May
1977, a Board agent had explained the purpose for the
list and enumerated the “four or five particular groups of
people . . . in the company” to be included therein. He
stated that at that time he was unaware that supervisors
were precluded from voting in the election in the repre-
sentation case.?3® Mayorek continued that the Excelsior
list was prepared by “one of the girls in the personnel
department” under his instructions and was to contain
the names of all eligible voters. He added that although
he personally delivered the completed Excelsior list to
the Board he did not check or review its contents at
al].s39

Moreover, Richard Escala testified as a witness for the
Respondent that he is a supervisor of manufacturing ex-
ercising supervisory authority over 60 employees work-
ing on 2 assembly lines. He stated that he has two
“group leaders” reporting to him in his capacity as line
supervisor.240 Escala added that he holds the same posi-
tion as that occupied by Rosa Cruz who was acknowl-
edged to be a supervisor in the Respondent’s answer to
the second amended complaint.34! Significantly, Escala

338 In this respect and as a point of credibility it should be noted that
Mayorek admitted that he discussed “the issues involved in the represen-
tation case” with the Respondent’s labos attorney although he could not
recall whether or not this included the topic of supervisors® voting status
in the election. Significantly, Mayorek also testified that he had excluded
his own name from the Excelsior list because he was in the “Executive
group” and this group was not one of those “particular groups” of em-
ployees who were eligible to vote in the election. Significantly, and as
noted hefore, John Raab’s name does appear on the Excelsior list, Raab
being a vice president, and no explanation was given by Mavorek for this
other than his denial tbat he checked the list before giving it to the Board
implying that Raab’s name was inciuded inadverienty.

33% In this connection Mayorek testified as follows:

Q. Did you look at it after it was done?

A. No.

Q. You just gave it to him blindly?

A. Yes.

Q. As far as you knew these people weren't even employed at
Conair then?

A. As far as | knew, yes.

740 FEscala testified that Maria Cabo and Cynthia Montemurno are the
two group leaders reporting to him.

341 Rosa Cruz’ name was included in the Excelsior list as an eligible
voter with Mayorek testifying by way of explanation that he was unsure
as to whether Cruz was an assembly line supervisor at this time. The
General Counsel proffered into evidence a list prepared by John
Mayorek which contains the names of employees occupying the position
of assembly line supervisor or group leader as of April 9, 1977. Listed as
supervisors therein are: Ann Gere, Naomi Rodriguez, Nancy Rodriguez,
Rosa Cruz, Cynthia Montemurno, Jim Pugh, Minnie Copa, and Richard
Escala. See G.C. Exh. 102. Additionally, as noted before, Mayorek ac-

Continued
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'

also testifi ed that” “everyone” in the plant knew that su-
‘pervisors “were not eligible to vote in the election and
that 'lis name was nevertheless mcluded in the Excelszor
lis

31 Group leaders as superVJSors"“2

Ann Gere testlf ed that as chief assembly line supervi-
sor 'she is respon51ble for the day-to-day coordination and
management of the assembly lines and that the line su-
pervisor and some of the group. leaders report directly to
her, although normally the group leaders report to their
respective line supervisors.?¢? Gere added that there is
1 group leader assigned to an assembly line with 30-40
employees and 2 group leaders to larger lines of 90 em-
ployees. Both Gere and Richard Escala, a line supervi-
sor, testified that the primary responsibility of group
leaders is to ins that employees perform their duties
correctly.

John Raab testified that the duties of a group leader
were “to instriict’ and  train personnel on the line and to
feed them the parts or to make sure that whatever their
job function is, they are supplied the goods.” Raab
denied that they make any recommendations concerning
the discharge of employees but indicated that it was pos-
sible” that they could make such recommendations to
their respective line supervisors:”

Rosa Cruz testified that' she” was promoted to group
leader sometime in 1975 and then to assembly line super-
visor during the beginning of 1976. Cruz related that at
the time of her promotlon to group leader, Bob Gagas,
the plant managef, told her*1 come to be a supervisor,
come to be a group-leader, be supervisor helping him.

. He say in case supervisor be out, I have to run the
ling, help him with the jobs sometimés when he is busy,
help him to take care of the people, give work on the
line, what the people have to do, that’s what.” She
added that she used her own judgment from time to time
in the performance of her duties, as do all group leaders.

Lucille Barsi testified that her responsibilities as a
group leader were “Just for running the line, make sure
they do everything right and show the girls what to do.”
According to Barsi group leaders also train new employ-
ees, have no fixed position on the assembly line as other
production workers do, but instead walk up and down
the line inspecting the work to see that it is being prop-

knowledged having assisted counsel in preparing the Respondent's
answer to the second amended complaint wherein Cruz’ supervisory
status is admitted by the Respondent. All these employees’ names were
included in the Excelsior list. Further, with respect to Minnie Copa, listed
as a supervisor in G.C. Exh. 102, Mayorek testified that she was in
charge of the hair roller production area and had four or five employees
under her supervision. He stated that she directed them in the perform-
ance of their work. Nonetheless her name was also included in the Excel-
sior list.

342 In the above-mentioned list of supervisors and group leaders as of
April 9, 1977, Mayorek listed the following employees as group leaders:
Jennie Olivo, Dan Rodriguez, Maria Cabo, and Dennis Pryoles. The
General Counsel alleges that group leaders are supervisors within the
meaning of the Act. The Respondent denies this. All the above-named
group leaders were included in the Excelsior list.

343 Gere testified that group leader Cynthia Montemurno was “in
charge” of six employees on the packout line, “a small line” and thai
Montemurno takes “hourly counts” of work performed and reports di-
rectly to her. However, Montemurno is listed as a supervisor as of April
9, 1977, in G.C. Exh. 102.

hourly wage
the lme

ees only and w
supervxsors

I remember _going, up, and down the lmes after the
election ‘was. over and I. rememb askmg every-
body did._you vote, dld you vote, did you go and
vote, because .my productlon manager at the time
told me to do that, make sure there is somebody not
sitting there. and: the’ poor: thing afraid to get. up:to
go and vote and she didn’t vote.. We made sure: that
everybody went and voted:

Gere added that bey nd th abov‘ questlon asked Y., \cr
concerning whether or not. an employee, voted. .in. the
election she said nyothmgy, else to.the employees:

Arthur Marin testified that prior to the election he:had
given the Respondent’s supervisors some background. re-
garding the Act and had: advised them that:‘*no:supervi-
sor should ever dream’ of:penalizing: the employee:be-
cause he was active in:trying to form an' organization.”

An election by secret ballot was held on December 7,
1977, among all the Respondent’s production and mainte-
nance employees, including shipping: and receiving em-
ployees, warehouse employees; truckdrivers and janitori-
al maintenance employees, ‘excluding’ all office clérical
employees, plant clerical’ employees, 'professional” em-
ployees, guards and supervisors as defined in the Act.’As
hereinbefore set foxth Loi:_al 222105t th'e“elec‘t'ion.

344 Barsi believed that the highest salary paid to group leaders ‘was
due to “more responsibility” which came with the job:: S

245 See Columbia Typographical Union No. 101, InternanonaI T ypo-
graphical Union of North America, AFL-CIQ (The Washington Post Com-
pany), 220 NLRB 1173 (1975) (attends management meetings); Interna-
tional Brotherhood of FElectrical Workers AFL-CIO, Local Union 901
{Ernest P. Breaux Electrical Company), 220 NLRB 1236 (1975) (réceives
higher wages); Gerbes Super Markets, Int., 213 NLRB 803 (1974) (regard-
ed by fellow employees as supervtsors) These are so-called secondary n-
dicia or criteria the Board has used in detérmining supervisory status.”
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C. Acts of Interference, Restraint, and Coercion

Section 8(a)(1) of the Act prohibits an employer from
interfering with, restraining, or coercing its employees in
the exercise of their rights guaranteed in Section 7 of the
Act.

1. Solicitation and satisfaction of grievances

The second amended complaint herein alleges that the
Respondent solicited grievances from its employees and
indicated that such grievances would be adjusted in vio-
lation of Section 8(a)(1) of the Act. The Respondent
denies these allegations.

Analysis and Conclusions

The Respondent admittedly became aware of Local
222’s efforts to organize its employees sometime in late
March or early April 1977. Soon thereafter the Respond-
ent held various meetings with all its unit employees346
both en masse and in smaller employee groups in its
plant cafeteria, its production area, and its executive con-
ference room. These meetings were held during the
week of April 4, 1977, during the course of the strike
from April 11, 1977, through its conclusion on Septem-
ber 23, 1977, and during the period thereafter preceding
the Board’s representation election held on December 7,
1977. The evidence herein also shows that the Respond-
ent solicited employee grievances at all these meetings
through various of its representatives, advising the em-
ployees that they could bring their grievances and prob-
lems to the attention of management, mentioning by
name Vice Presidents John Mayorek and Jerry Kampel,
and even to the Respondent’s president, Lee Rizzuto,
himself, vis-a-vis, its open-door policy.

The General Counsel contends, in substance, that these
meetings were unprecedented and a marked departure
from the Respondent’s past practices and therefore the
solicitation of grievances from its employees at these
meetings and the Respondent’s express or implied indica-
tion therein that such grievances would be adjusted was
violative of the Act. The Respondent, on the other hand,
while admitting that grievances were solicited at these
meetings asserts that this merely constituted a continu-
ation of its previous policy and practice of soliciting
grievances from employees, individually through its
open-door policy, and collectively by means of its
“grievance committee” both of which were in existence
prior to the advent of the Union’s organizational cam-
paign. The Respondent contends further that since it did
not accompany the solicitation of grievances with an ex-
press or implied promise of benefits to its employees to
remedy these grievances specifically aimed at affecting
employees in their organizational efforts, the Respond-
ent’s actions were not unlawful.

That these meetings were held by the Respondent not
only in direct response to the Union’s organizational

346 As set forth hereinbefore these employees include all production
and maintenance employees, shipping and receiving employees, ware-
house employees, truckdrivers and janitorial maintenance emplovees at
the Edison plant excluding office clerical employees, plant clerical em-
ployees, professional employees, guards and supervisors as defined in the
Act.

campaign®¢7 but also were unique in nature and unprec-
edented and a marked departure from the Respondent’s
past practices is patently clear from the record. The evi-
dence herein shows that the Respondent’s open-door
policy encouraging employees to bring their problems to
management, if it existed at all prior to the Union’s ap-
pearance on the scene, which I doubt, was in fact gener-
ally unknown to the employees, unpublicized, and unen-
couraged as a policy procedure by the Respondent and
rarely used on other than a most informal basis, if then at
all, by employees having problems pertaining to their
work or private lives.

I am not unaware that John Mayorek, a vice president,
testified that he personally told 50 employees in 1975
that ‘management would Jook into their problems; that in
1976 both he and Rizzuto spoke to the Respondent’s then
approximately 100 production and maintenance employ-
ees 3 or 4 times about this and used the term “open door
policy” in encouraging these employees to come to all
levels of management with their problems and com-
plaints; that also in 1976 many employees personally
came to him and to Rizzuto with their problems both
work related and personal; that at the Respondent’s 1976
Christmas party Rizzuto told the employees that if they
had any problems to come and see management; and that
during the first 3 months of 1977, hundreds of employees
came to his office with grievances they wanted adjusted,
mentioning Ann Gere and Chance Nesbeth, both super-
visory employees as having done so. I also note that
Jerry Kampel, another vice president, testified that
during his employment with the Respondent from 1970
unti] 1977, employees had discussed their problems with
him anywhere from 20 to 50 times during this period al-
though he was unable to recall the dates thereof or many
of the conversational details and could only name three
employees “Gurney,” “Leroy,” and “Israel” who had
done so.

However, the testimony of others of the Respondent’s
witnesses not only contradicts this, but strongly supports
the conclusion that such a formal policy never existed.
Arthur Marin, the Respondent’s personnel director hired
on June 1, 1977, testified that after his hire the Respond-
ent “'started a system of an open door” in which for the
first time employees could go directly to a top level
management representative, himself, with their com-
plaints. Delafina Rodriguez, Georgina Echevarria, and
Matilda Morales, assembly line employees hired in April
1975, January 15, 1975, and March 5, 1976, respectively,
testified in substance that they had never spoken to
Mayorek, Rizzuto, or Kampel nor had they ever been
told by anyone that they could bring their problems to
management. Rodriguez stated that before the strike
started she would never think of going to Mayorek’s or
Rizzuto’s office and no one ever told her she could do
so. Rodriguez stated that she did not even know who

347 Jerry Kampel, one of the Respondent’s vice presidents, admitted
that these meetings were held because the Respondent had discovered
that the Union had commenced organizing the employees at Conair and
that there was “employee unrest.” Kampel related that by “unrest” he
meant that the employees had. unresolved grievances and problems and
that therefore Rizzuto, Mayorek, and Kampel wanted to find out what
these grievances and problems were.
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“"dnly aware that Rizzuto was
om thmg because she

Kampe] was Morales W

Further, the Genera] ‘Counsel’s witnesses, Olah; ‘Jacko;
Mendez, Allen, Cruz, and Palmer, all testified that before
the meetings held by the Respondent during the week of
Apnl 4, 1977, they" had never heard the phrase “open
door policy” and that 16 ‘one‘in management including
Mayorek, Rizzuto;" or Kan‘lpel had  ever asked them
about their ‘complaints of,"in fact, spoken to them at all
before: these meetings. Jacko stated that she did not even
know who Mayorek was, and this was also true of Allen
who ‘testified that, beforé the union organizing started,
she was unfamiliar with Mayorek, Rizzuto, or Kampel
and had no knowledge as to who they were.

Significantly as stated liereinbefore, Mayorek admitted
that prior to the meetings held during the week of April
4, 1977, the Respondent realized that it had “a communi-
cation problem” - with its 'employees. Kampel also ac-
knowledged that this problem existed, although much to
his own surprise. Additionally, Herbert Burstein, counsel
for the Respondent, during his speech to the employees
on October 26, 1977, also referred to the Respondent’s
“failure of communications’ with its employees. Further,
it should be noted that Mayorek admitted that the Re-
spondent s open-door policy was ‘not mentioned in any of
its regularly revised personnel manuals distributed to all
new employees” contammg, among other things, a”de-
scription of the various benefits and’ programs which the
employees enjoyed and other” terms and conditions of
employment at Conair, nor did it appear in any of the
Respondent’s literatire distribuited to its employees at a
time prior to the Union’s organizing campaign.34®

With regard to the Respondent’s alleged “grievance
c¢ommittee,” while the credible evidence does show that
the Respondent had in existence a “committee” com-
prised” of representatives3?® from' its' various assembly
lines and other departments at Conair which met alleged-
ly monthly, although it appears that it actually met less
frequently, and ‘which considered operationa! problems
and coincidently their impact upon employee working
conditions and needs; the’ committee meeting can in no
way be construed to be similar in nature, extent, and pur-
pose to the type of meetings the Respondent held with
its’ employees after the Union commenced its organiza-
tional campaign in March or early April 1977 through
October 26, 1977, nor for that matter considered any
continuation thereof.35°

It is again clear from the record.that many of the Re-
spondent’s employees had no knowledge of the existence
of this committee or that it functioned as a grievance
committee at all, had little or no input into it, and rarely

348 It should be remembered that Mayorek testified that the Respond-
ent’s personnel manuals were considered important tools for management
to communicate to employees what benefits they enjoyed in working for
Conair. For that matier the existence of a “grievance committee” is also
not mentioned therein.

34% Both supervisory and nonsupervrsory employees served on the
committee as representatives.

350 John Mayorek, the Respondent’s chief witness, admitted that these
meetings held by the Respondent subsequent to the start of the Union’s
campaign at Conair were conducted differently than were the “grievance
committee” meetings held previous thereto.

of a full-time nurse,
seniority, etc. How

of 1976 and remained a member thereof unn] 1978.; She
testified that the committee discussed- * most]y problems
on the line . ... raises or. benefits, and this. would: be
mostly general questions asked . ....and something: about
a cafeteria.”” Barsi also testified that management:used
the committee meetings to-relate messages to the em-
ployees and that it was her job as a committee member
to tell the other employees “what the company’s mes-
sage was.” She admitted that “‘I never really heard griev:
ances, except talking about the conditions of the compa-
ny,” and that she never received a grievance from any
employee on the assembly line she represented, nor had
she ever presented a grievance to the committee. Be-
tween the leading questions asked her by counsel for the
Respondent on direct examination and the cleverly posi-
tioned and worded questions posed by counsel for the
General Counsel on. cross-examination, it is difficult:-to
fathom time sequences from her: testimony. concerning
her participation on the committee. As héreinbefore dis-
cussed Barsi’s testimony- is subject to' suspicion anyway
and it was clear that her time sequences concerning her
committee membership were ‘confused in her own mmd

However, Pat Tomaro testified that this commitiee
was never called a gnevance committee and that while
he was on the committ 0 election” was ever held to
select representatives to it; Jerry Kampel, a vice presi-
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dent, testified that he first heard the committee referred
to as a grievance committee a few days before the strike
and, further, did not know anyone who had ever been on
the committee. He also stated that he had no knowledge
of anyone every voting for or nominating anyone for the
committee.

Employees Josephine Torres, Rita Saulino, Georgina
Echevarria, and Gustavo Rodriguez, called as the Re-
spondent’s witnesses, testified as follows: Torres testified
that she had attended three grievance committee meet-
ings as a substitute and that the purpose of the committee
was for members to pass on to the rest of the employees
information given to them at the meetings by manage-
ment; Saulino testified that while she was a member of
the committee, Arthur Marin attended all the meetings
she was at as the Respondent’s management representa-
tive. She stated that questions from employees were dis-
cussed during the meeting applicable to general areas of
company concern but not problems relating to particular
employees, and that “we don’t consider it a grievance
committee . . . its a representative [committee).” Since
Arthur Marin was hired as the Respondent’s personnel
director on June 1, 1977, it would strongly appear that
Saulino was testifying about grievance committee meet-
ings held after that date. Echevarria testified that she had
never voted for anyone on the grievance committee nor
ever heard it referred to as a grievance committee. She
also testified that she had no contact with or any partici-
pation in the committee. Rodriguez testified that his rep-
resentative on the committee in April 1977 was Line Su-
pervisor Rosa Cruz.

The General Counsel’s witnesses Olah, Jacko, and
Allen al]l testified that they first found out about the
committee after the strike started on April 11, 1977.
Mendez, another of the General Counsel’s witnesses,
stated that she first heard about it from other employees
6 months after she was hired sometime in 1976. They all
related that they never nominated or voted for anyone,
any committee member, nor had any management repre-
sentative ever mentioned anything to them about the
committee. According to their testimony, they never
submitted a grievance to this committee nor heard of one
being submitted. Additionally, Olah, Jacko, and Allen
testified that prior to the strike they were unaware of the
identity of their committee representatives and Mendez
stated that her representative was her line supervisor,
Rosa Cruz. They all added that they had never been
asked by any committee member if they had a grievance
to submit or voluntarily reported back to them what had
transpired at a committee meeting. Further, as stated
before, it should be noted that the Respondent’s person-
nel manual makes no mention of a “grievance commit-
tee” and it was not mentioned in any of the Respondent’s
literature distributed to its employees prior to the elec-
tion on December 7, 1977.

However, Annette Palmer, another of the General
Counsel's witnesses, testified that in February or March
1977, “right before all the trouble happened with the
union,” she attended a grievance committee meeting and
that one person was elected from the service department
in which she worked. She added that other representa-
tives were chosen accordingly. The time sequence is

very close here as to when the Union appeared on the
scene and her participation on the committee, and leaves
a doubt in my mind in view of the other evidence herein
as to the correctness of her dates.

Consider the contrast between these committee meet-
ings and the manner in which the Respondent conducted
the various meetings it held with its employees shortly.
after learning of the Union’s organizing campaign.

As related by the General Counsel’s witnesses, and in
part corroborated by the testimony of several of the Re-
spondent’s own witnesses as set forth hereinbefore, on
April 4, 1977, Vice Presidents Mayorek and Kampel at
the mass meeting of employees in the plant cafeteria,
stated that the Respondent has an open door policy
which enables employees to discuss their problems or
complaints with any of the Respondent’s managerial or
supervisory employees who would then try to resolve
such problems and in response to various complaints
raised at this meeting promised to remedy them.351

On April 5, 1977, four of the Respondent’s warehouse
employees were individually interviewed by Irving
Green, the Respondent’s director of materials, asked
about their problems or grievances, and told that Green’s
door was always open for discussion of their problems.
Never had this happened to these employees before.

At a similar mass meeting of all the Respondent’s em-
ployees on April 6, 1977, in the production area, the Re-
spondent’s president, Rizzuto, told the employees that he
realized that the employees had problems and com-
plaints, that management’s doors were open so that em-
ployees could bring to the attention of the Respondent
any of their problems or complaints. Rizzuto let it be
known that help would be forthcoming and promised, in
direct response to employee complaints raised at this
meeting, that such complaints would be resolved.352
Also, Kampel, at this meeting, stated to the gathered em-
ployees that if their complaints or grievances could not
be rectified by their immediate supervisors then they
could see Rizzuto or other top-level management repre-
sentatives personally and present such complaints or
grievances to them.

Following the second mass meeting with its employees
and during the late afternoon of April 6, 1977, the Re-
spondent conducted several consecutively held meetings
with groups of its employees (approximately 12-15 em-
ployees each) in the executive conference room during
which Rizzuto and Kampel reiterated that Rizzuto’s
door, as well as that of any of the other managerial em-
ployees, was open for employees to bring their problems
to and again made promises to remedy grievances raised
by employees at these meetings.3%3 Also on April 6,

381 Mayorek and Kampel promised a wage and benefits package deal
to be given to the employees at a future date, promised that an additional
water fountain would be installed at the plant, and promised to hire
someone specifically to deal with employee problems, in answer to em-
plovee complaints therebout.

352 Rizzuto promised that the security guard’s attitude towards em-
ployees would improve for the better, promised a wage package deal to
be presented to employees in or around April 18, 1977, and promised to
install a new water fountain in the plant.

353 Rizzuto promised a package deal concerning wages to be presented
to the employees on April 18, 1977. Kampel promised to resolve wage

Continued
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1977, Mayorek pres1ded‘ over at least one, if not more,
meetings in the plant cafeteria’ attended by from 10 to 12
employees, during which”he “asked them about any dis-
satisfaction with working conditions and whether they
had “any gnevances they wanted to a1r and promlsed to
remedy such grievances. 354
“ Further, during the’ pendency of the strike at a meet-
ing" with its emp]oyees held on or about Aprll 15, 1977,
the “Respondent™ solicited’ employee " grievances with
Kampel advising them that they could continue to bring
to management theif problems and complaints. Kampel
admitted that subsequent to April 11, 1977, he had told
this ‘very 'same thing to employees approximately 100
times. There is also evidénce heréin which indicates that
both Mayorek and Kampel held meetings with groups of
nonstriking employees in the plant cafeteria during the
course of the strike from April 11 to its end on Septem-
ber 23, 1977, during which they reiterated that manage-
ment’s doors ‘were open “and’ that the Respondent was
sénsitive to employee problems and complaints.
~“"Again on October 26; 1977, the Respondent held a
mass meeting of its unit ‘employees in the plant cafeteria
at which Rizzuto told the employees that, “We have a
right to say what is a fact, that is that any employee who
has a grieévance has always had an open door to manage-
ment.” Additionally, just"““prior‘to the elections and in
posters put up around the plant area by the Respondent
during the 2 or 3 months pr1or to the election on Decem-
ber 7, 1977, and in campalgn literature it distributed to
the employees during this period,- thé Respondent re-
ferred to its open-door policy stating in one poster:

OPEN DOOR POLICY—Problems or grievances
may be discussed with your supervisor without fear.
Our Open Door Policy is“a promise that we are
alert and interested in our employees’ needs.

Significantly, never before had the Respondent’s presi-
dent or its vice presidents conducted mass meetings on
such a scale with its employees in’its cafeteria or plant
production area excepting perhaps on the occasion of the
Christmas parties. Never before had meetings been called
of this nature, having specifically as one of its objectives
the solicitation of grievances. Never before had the ex-
ecutive conference room been used for the type of meet-
ings conducted with its employees as occurred on April
6, 1977. Further, Respondent had not sought to solicit
employee complaints with such consistency and on such

and job security complaints, promised to provide gloves for production
line employees who had complainied about injury to their hands during
the performance of their work, promised a wage package deal on April
18, 1977, and promised that communication between employees and man-
agement regarding employee problems and complaints would be “opened
up.”

354 Mayorek promised the employees at this meeting that the Re-
spondent would give them a wage increase. Further, during the week of
April 4, 1977, Mayorek was seen patrolling the production area with an
interpreter and with a pad and pencil talking to assembly line employees.
In view of what was occurring at the time his actions strongly suggest
that he was asking employees about their problems and soliciting their
grievances.

fact Mayorek also admi
to find out about the. employe ‘

were held spemﬁcally for: the purpose. of fin g;—
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curred as stated by the General Counsel’
the reason that thetr testimon;

]y unequivocal, and. clear, corroborative, a
in nature w1th each other, an most 1mportant

belief. Slgnlﬁcant]y, at various times and concernmg im-
portant issues involved herein, the Respondent’s wit-
nesses consxstently contrad;cted not only their. own testa-

ously acquired by the. Board durmg the. 1nvest1gat1ve
stage of thls proceedmg, but also that of each other.35¢

33% Mayorek admitted thi eral”™ meetmgs held in' the confer-
ence room during the week of April 4,'1977, wherein Rizzuto addr&ssed
various groups of employees (apprommately “fifteen”) were not g
ance committee mectmgs and weré in fact “conducted differently ™=

336 While this is clear]y reflected in” the testimony of John Mayorek,
the Respondent’s main wﬂness, “it “is’ also ‘true of the Respondent’s other
principal witnesses called insupport of its' contentions, Lee Rizzuto,
Jerry Kampel, John Raab, Ann ‘Gere, Rosa Cruz; Lucille Barsi, and Jose-
phine Torres. In the case of Mnyorek Kampel, Raab; and Torres, the'de-
parture from their affidavits"was 50 substantial in part and their testlmony
varied so dramatically from- the affidavit that it could not have ‘been acci-
dental. See Kern’s Bakeries, Inc’; 227 NLRB 1329 (1977)7
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For example, Mayorek testified that during the first
mass meeting of employees held during the week of
April 4, 1977, he spoke about the Respondent’s grievance
committee and assured the employees of their right to
engage in union activities. On cross-examination, after
having been confronted with an investigatory affidavit,
which he gave to a Board agent approximately 1 month
after this meeting occurred, his testimony raised substan-
tial doubt as to whether he actually mentioned either of
these topics at the meeting. Again, Mayorek testified that
both he and Kampel spoke at the April 4, 1977, meeting
and that Kampel reiterated what he had said although
briefly. Kampel testified that he could not recall what he
or Mayorek said at this meeting or whether he actually
had addressed the employees at all.3%7%

Mayorek testified with certainty that Rizzuto had
never mentioned Hong Kong when he spoke to the em-
ployees at the second mass meeting of employees on
April 6, 1977, yet Rizzuto, in his own testimony, ad-
mitted to so doing. Mayorek unequivocally denied that
Kampel promised employees a wage package during the
executive conference room meetings on April 6, 1977,
yet Kampel testified that he did so. Mayorek at first tes-
tified that he had not referred to the returning striking
employees as new or former employees on the morning
of September 28, 1977, but later in his testimony he
stated that he could not recall what references he had
made to these employees that morning and that he might
have called them former employees.358

357 Kampel’s testimony and the nature thereof was discussed hereinbe-
fore in the evidence position of this Decision.

358 Particularly concerning Mayorek’s testimony, the record is replete
with myriad additional instances of contradictary statements, evasive an-
swers, and guarded testimony as given by him. In fact his testimony ex-
hibited a highly suspicious pattern of being clear and direct when given
in response 1o sometimes leading questions posed by the Respondent’s
counsel on direct examination while his recollection of these same events,
as evidenced by his answers to questions posed by counsel for the Gener-
al Counsel on cross-examination, became hazy, unclear, forgetful, and
equivocal. He could not remember details of incidents he was involved in
or statements made by him or others of the Respondent’s management
employees to which he had previously clearly testified about on direct
examination. Moreover, Mayorek admitted to a disagreement between
himself and the Respondent’s president, Rizzuto, in and around the time
of this hearing leading to his alleged near resignation and. although he
asserted that it was mainly due 10 a salarv dispute. I got the distinct im-
pression froni nuances in his testimony that his very job as vice president
with the Respondent depended upon his performance at the hearing and
that Mayorek’s problems with Rizzuto were solely due to Rizzuto’s un-
happiness with him, because of his “mishandling” of the *“union problem”
and the resulting unfair labor practice charges and subsequent litigation
herein. 1 believe that Mayorek’s testimony therefore was deliberately di-
rected toward avoiding any intimation of illegal activity on the Respond-
ent’s part and also to place the Respondent’s actions in as lawful and fa-
vorable a light under the circumstances as possible without regard to
what actually occurred, this being done in order to curry favor with Riz-
zuto and 10 retain his position with the Respondent. Although Mayorek
denied this, his denial did not ring 1rue under the circumstances. Addi-
tionally, my decision not to credit his testimony in general remains un-
changed by the Respondent’s assertion that Mavorek was subjected to
many days of both direct and cross-examination during the hearing and
being only human he was bound to become tired, nervous, and apprehen-
sive as a wilness and forget aspects of his previously given testimony
about the events which occurred. After considering this 1 find that it
does not satisfactorily explain the obvious evasive and contradictory
nature of his testimony and its less-than-believable tone. Further, as indi-
cated hereinbefore, many of the other witnesses who 1estified on behalf
of the Respondent exhibited the same tendencies to be evasive, unclear,

DECISIONS OF NATIONAL LABOR RELATIONS BOARD

Further enforcing my determination to credit the testi-
mony of the General Counsel’s witnesses over that given
by witnesses for the Respondent is the repeated failure of
the Respondent, usually without explanation, to produce
material witnesses and documents admittedly within its
control.3%9 It is axiomatic that where relevant evidence
is in the control of a party and the party fails to produce
it without satisfactory explanation, the trier of the facts
may draw an inference that such evidence would be un-
favorable to that party.36® Additionally, many of the
General Counsel’s witnesses gave their testimony pursu-
ant to subpoena and were still employees of the Re-
spondent at the time they testified herein. As employees
of the Respondent, their testimony was given at consid-
erable risk of economic reprisal, including loss of em-
ployment or promotion, and it is not likely to be
false.361

It should also be noted that the General Counsel vol-
untarily had its rebuttal witnesses Stephen Olah, Flor-
ence Jacko, Lucille Allen, and Noraima Mendez, al-
though alleged discriminatees, remain outside the hearing
room during the General Counsel’s rebuttal case as each
of the others was testifying in order to enhance his credi-
bility.

The solicitation of employee grievances during an or-
ganizational campaign accompanied by a promise, ex-
press or implied, that the grievances will be remedied is
a violation of the Act. The essence of such a violation is
not the solicitation of grievances itself; rather it is the
promise to correct them, either express or inferred from

guarded, equivocal, and forgetful as reflected in the evidence discussed
hereinbefore in greater detail.

339 The undisputed evidence herein shows that Rizzuto presided over
a series of meetings in the executive conference room on April 6, 1977,
and that John Raab, line supervisor, Rosa Cruz, and Bob Gagas, the Re-
spondent’s production manager, wer¢ also present. Gagas was not called
as a witness at all and Raab and Cruz, although they testified herein,
gave no testimony concerning these meetings.

Mayorek testified that notes were taken at the grievance committee
meetings, typed and distributed 1o himself, Rizzuto, and Tomaro. He also
testified that the notes were available and would be produced at the hear-
ing. These notes were never produced by the Respondent and no reason
for their omission offered. Mayorek testified that Raab, Green, and Gagas
regularly 1epresenied the Respondent on the grievance committee. Raab
and Green were called as witnesses herein for the Respondent but did
not testity about this. Mayorek testified that Raab was present during the
first mass meeting with employees on April 4, 1977. Raab never testified
concerning this meeting.

During and after some of the General Counsel’s witnesses had testified
the Respondent’s counsel referred to tape recordings taken of the meet-
ings held during the week of April 4, 1977, by the Respondent. Although
the Respondent indicated that these tape recordings would be offered
into evidence they were never produced at the hearing. Other such in-
stances appear in the record as well. The General Counsel offered 1esti-
mony concerning unlawful acts committed by Nancy Rodriguez after the
Union’s organizational campaign commenced. Rodriguez was not called
as a witness herein.

360 S, v. Denver & R.G.R.R. Co., 191 U.S. 84, 91-92 (1903) (failure
10 produce records); Publishers Printing Co., Inc., 233 NLRB 1070 (1977)
(failure of employer to produce material witness); Penn Industries, Inc.,
233 NLRB 928 (1977) (failure to produce timecards); Martin Luther King,
Sr., Nursing Center, 231 NLRB 15 (1977) (failure of employer to produce
material witness), Broadmoor Lumber Company, 227 NLRB 1123, 1130
(1977) (failure of employer to produce witness to corroborate denials).

381 Shop-Rite Supermarket, Inc., 231 NLRB 500 (1977); Georgia Rug
Mill, 131 NLRB 1304, 1305 (1961). See the testimony of Rosaria Machin,
Laura Martinez, Carmen Sagardia, Dorothy Lodato, etc.
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the solicitation.32 Such conduct constitutes an unlawful
restraint upon and interference with the employee’s self-
organizational rights guaranteed under the Act because
implicit therein is the promise that benefits will be
awarded to them by their employer so long as they are
not represented by a labor organization and because it
tends to frustrate the employee’s organizational efforts
by showing them that union representation is unneces-
sary. Thus, when the Réspondent herein, in response to
the Union’s organizational campaign, solicited grievances
from its employees and then indicated that it would satis-
fy their demands, it violated Section 8(a)(1) of the Act
and I so find.363

Even assuming arguendo that the Respondent had not
expressly or impliedly promised its employees to adjust
or correct their grievances after soliciting the same, the
unusuality of the manner in which these meetings were
conducted by the Respondent’s representatives and their
actions therein, most assuredly would have constituted a
violation of Section 8(a)(1).364

In The Stride Rite Corporation, the Board found that
the employer had violated Section 8(a)(1) of the Act
when, after the Union commenced its organizing cam-
paign, the employer solicited grievances from its employ-
ees in a more elaborate and formal manner, constituting
“changes in practice” than it had done so in the past
having previously instituted only an informal, individual-
ized grievance procedure.

Herein the various meetings held by the Respondent
with its unit employees from April 4 through October
26, 1977, were the first grievance meetings of their kind
and occurred only after the Union commenced its orga-
nizational efforts among the Respondent’s employees
giving rise to a compelling inference that the Union is
unnecessary since the Respondent will remedy the em-
ployees’ grievance without the need for union represen-
tation, a clear violation of Section 8(a)(1) of the Act.365
Additionally, when the Respondent’s management em-
ployees like Kampel and Mayorek personally told the
employees that they could bring their problems, com-
plaints, and grievances to management on occasions
other than at meetings mentioned above, the Respondent

362 The Siride Rite Corporation, 228 NLRB 224 (1977). Campbell Soup
Company, 225 NLRB 222 (1976); Uarco Incorporated. 216 NLRB 1 (1974).

383 McMullen Corporation, d/b/a Briarwood Hilion, 222 NLRB 986
(1976); Teledyne Dental Products Corp., 210 NLRB 435 (1974); House of
Mosaics, Inc., Subsidiary of Thomas Indusiries, Inc., 215 NLRB 704 (1974);
N.L.R.B. v. Tom Wood Pontiac, Inc., 447 F.2d 383, 384-385 (7th Cir.
1971); International Harvester Company, 179 NLRB 753 (1969); Eagle-
Picher Indusiries, Inc., Electronics Division, Precision Products Department,
171 NLRB 293 (1968). Also see Vaughan Printers, Inc., 196 NLRB 161
(1972).

364 See York Division, Borg Warner Corporation, 229 NLRB 1149,
1152-53 (1977); Herbert Kallen, d/b/a Smithiown Nursing Home, Smith-
wwn Senior Home, and Smithtown Lodge, 228 NLRB 23, 26 (1977);
Hudbar, Division of Pur O Sil, Inc., 211 NLRB 333 (1974); Teledyne
Dental Products Corp., 210 NLRB 435 (1974); Associated Mills, Inc., 190
NLRB 113 (1971), enfd. 474 F.2d 1351 (7th Cir. 1973).

365 The Stride Rite Corporation, supra, Herbert Kallen, d/b/a Smithtown
Nursing Home, Smithtown Senior Home and Smithiown Lodge, 228 NLRB
1977; Hadbar, Division of Pur O Sil, Inc., supra, Teledyne Denral Products
Corp., supra, Associated Mills, Inc., supra.

violated Section 8(a)(1) of the Act, since this constitutes
unlawful solicitation of grievances.36¢

2. Threats and warnings

The second amended complaint herein alleges that the
Respondent, in violation of Section 8(a)(1) of the Act,
threatened and warned its employees that its Edison
plant would be closed and production facilities moved to
Hong Kong, that employees would be discharged and
benefits taken away, and that the Respondent would
never bargain in good faith with any union if the em-
ployees became or remained members of the Union or
gave any assistance or support to it. Respondent denies
all these allegations.

Analysis and Conclusions

The evidence herein shows that at the April 4, 1977,
meeting with the Respondent’s unit employees, Mayorek
stated that the profit-sharing plan was available only for
nonunion employees; that if a union got in the employees
would be separated from management and lose their
right to present grievances directly to management; and
that with a union the employees would have an inferior
health insurance plan. There is credible evidence that
Kampel reiterated what Mayorek said at this meeting.

On April 4, 1977, Rosa Cruz, an assembly line supervi-
sor, told one of her line employees, Noraima Mendez,
that the employees “better forget the union” because the
Respondent’s president, Lee Rizzuto, had a lot of money
and did not need any headaches and that if the Union
came in Rizzuto would close the Edison plant and move
his production facilities to Hong Kong. Additionally, on
April 4 or 5, 1977, Cruz stated to approximately six em-
ployees near the ladies room, including Mendez, that
Rizzuto had said he would not negotiate with any union
and the employees had better forget about union repre-
sentation.367

Ann Gere, the Respondent’s head assembly line super-
visor, on April 5, 1977, advised Carlos Cruz that “some-
one” had told her that he, Cruz, had signed an authoriza-
tion card and that “he better watch out.” Later that day
Gere told Cruz that *“all those people that signed cards
are looking for is the plant to close down.”

On April 6, 1977, the Respondent held another mass
meeting with its unit employees during which the Re-
spondent’s president, Rizzuto, told the employees that
the employees and management were “one big happy
family” and with a union the employees would be sepa-
rated from management; that the Respondent’s profit-
sharing plan was only available for nonunion employees;
that the Respondent has plant facilities in Hong Kong
and Phoenix and if the Union came in the Respondent

366 See Raley's Inc., 236 NLRB 971 (1978); York Division, Borg Warner
Corporation, supra; Herbert Kallen, d/b/a Smithiown Nursing Home, South-
town Senior Home and Smithiown Lodge, supra. This is also true with
regard to the Respondent’s posters and literature in which it mentioned
its open-door policy.

387 The Respondent’s threat not to negotiate with any union is a viola-
tion of Sec. 8(a)(1) of the Act. See Georgia, Florida, Alabama Transporta-
tion Company, 219 NLRB 894, 896-897 (1975), enfd. 529 F.2d 1350 (5th
Cir. 1976).
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could not afford to pay its employees the increased
wages the Union would demand and would probably go
out of business; that there would be no more Christmas
parties or gifts if the Union came in; and that if the em-
ployees were represented by a union it would take them
a longer time to solve their problems because someone
from the Union would have to represent them.368

During the afternoon of April 6, 1977, shortly follow-
ing the second mass meeting with its employees, the Re-
spondent held several meetings with groups of 10-15 em-
ployees in its executive conference room. Rizzuto told
these employees that their present health insurance plan
was better than the one the Union would offer them; that
the employees would lose their profit-sharing plan with a
union; that if the Union came in it would be cheaper for
the Respondent to move to Hong Kong than to continue
operation of its Edison plant; and that with a union there
was no guarantee that the employees would continue to
receive Christmas bonuses.

Additionally, on April 6, 1977, William Reed, the Re-
spondent’s warehouse manager, told one of his depart-
ment employees, Stephen Olah, that Olah had been seen
talking to one of the union representatives. When Olah
denied having signed an authorization card Reed told
Olah “just be careful.”

On April 20, 1977, the Respondent sent mailgrams to
each of its striking employees, stating as follows:

We have called you repeatedly to return to your
job, despite your promise to do so, you have failed
to report for duty, there is no violence, employees
freely enter the plant. Unless you report for work
on Friday, April 22, 1977 at your regular starting
time you will be deemed to have voluntarily quit
your job.

The Respondent admitted that it deemed its striking em-
ployees to have quit their jobs when they did not report
for work in response to this mailgram.

Further, the Respondent, in its June 9, 1977, letter sent
to all the striking employees in both English and Span-
ish, rescinded the above mailgram and stated in the
Spanish version that these employees were offered rein-
statement to their former jobs, or substantially equivalent
positions, “'if” these emplovees unconditionally accepted
the Respondent’s offer to return to work then and
there.36% The Respondent admitted again that it regard-
ed the employees who did not return to work in re-
sponse to the June 9, 1977, letter as having quit their em-
ployment, no longer employees of the Respondent, and
not interested in their jobs.

268 The General Counsel asserts that Rizzuto’s additional statement to
the employees at this meeting, that if the Respondent presenied its wage
package deal and the employees did not like it *“‘the door would be
open,” is an implied threat of discharge. ] do not agree. In reviewing this
statement in the context of his entire speech, with its reference to the Re-
spondent’s open-door policy, it appears that what was meant and actually
conveyed was the idea that if the employvees were not happy with the
proffered wage package they could complain to him about it and he
would reconsider the offer, rather than as an implied threat that if they
did not like it they could leave the Respondent’s employ or be fired.

38 The evidence establishes that between 75 and 80 percent of the Re-
spondent’s emplovees are Spanish speaking and that approximately 79
percent of the striking employees are Spanish surnamed.

Threats to discharge employees for engaging in statu-

torily protected strike action are violations of the Act
constituting infringements upon the employees’ right to
engage in self-organizational activities. Therefore, 1 find
and conclude that the April 20, 1977, mailgrams and the
June 9, 1977, letters sent to all the striking employees
constitute an express and implied threat of discharge, re-
spectively, and as such are violative of Section 8(a)(1) of
the Act.37°% The Respondent’s rescission of the April 20,
1977, mailgrams was ineffective since the Respondent
posed the same threat again in the later letter.

Additionally, the Respondent sent a letter to Adrian
Pagan, a striking employee, sometime in July or August
1977, advising him that it had notified the insurance
companies involved in its employee “medical and life in-
surance policies” that Pagan was no longer working for
Conair. This resulted in the termination of Pagan’s cov-
erage under the policy.3”! Moreover, the notice from
the insurance company subsequently terminating Pagan’s
medical and life insurance coverage lists as the reason for
termination “left job.”

When considered in the light of the Respondent’s un-
lawful conduct herein, including numerous oral and writ-
ten threats of discharge (the April 20, 1977, mailgrams
and the June 9, 1977, letters which 1 found previously to
constitute expressed and implied threats of discharge, re-
spectively), this notice constitutes an implied threat of
discharge and is violative of Section 8(a)(1) of the
Act.372 The statements made by the Respondent in this
notice clearly tend to interfere with, restrain, and coerce
employees in the exercise of their Section 7 rights as
they impart to the employee his loss of employment as a
natural consequence for engaging in protected concerted
activity; i.e., an unfair labor practice strike.373

On April 11 and 12, outside the Conair plant on an ad-
jacent roadway, John Mayorek approached employees
either arriving to work that morning or to join the strike
then ensuing, and urged them to report for work. Nor-
aima Mendez, an employee, testified that on April 12,
1977, Mayorek and Rosa Cruz met her and another em-

370 Marlock Truck Body & Trailer Corp.,, 217 NLRB 346 (1975); Na-
tional Tape Corporation, 187 NLRB 321 (1970).

371 The General Counsel, in its brief, notes that the letter to Pagan is
in both English and Spanish, is in standardized form, bearing the saluta-
tion, “Dear Emplovee,” and refers to “two prior requests” 10 return to
work {(which reasonably can only relate to the above April 20, 1977,
mailgrams and June 9, 1977, letters admittedly sent to all striking employ-
ees). The General Counsel asserts that this establishes the inference that
this letter was also actually sent to all strikers. While I am disturbed by
the failure of other striking employees who were called as witnesses by
the General Counsel to acknowledge receipt of this letter, 1 agree that
from the evidence herein such an inference is reasonable. Additionally, as
will be noted herein, despite the Respondent’s explanation (which I have
discounted) of the words “new hire ins,” which were placed on the rein-
stated strikers’ timecards, the words® presence would still indicate that, at
least for the additional employees on whose timecards the words were
added, the Respondent had ordered their insurance benefits canceled and
each such employee was notified of that cancellation.

372 Jt is axiomatic that an employee cannot be threatened with dis-
charge or be discharged for engaging in protected concerted activity. See
Matlock Truck Body & Trailer Corp., supra; see also The Terminal Taxi
Co., d/b/a Yellow Cab Co., 229 NLRB 643 (1977), in connection with the
impact of a statement within the context of the Respondent’s other unfair
labor practices.

372 York Division, Borg Warner Corporation, supra.
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ployee on the roadway as they were arriving to join the

picket. line and after, Mayorek told them it was, safe to

enter. the plant because .of the presence of the police,

" Cruz. stated to. them, “the company . need you, other-
7W1se _you are going to lose ‘your job.’ "3“ -

..On.. October 19, 1977, Jerry Kampel the Respondents

‘vice president- for: sales; while  in. the office of John
Mysak, quality control manager, told employee Rosario
Machin that he felt sorry: for everybody- because; if an
election were held: and the Union. won, Rizzuto was
going to move the Company to Hong Kong.375. .

The evidence herem ‘alSo shows that the Respondent

“posted three large signs outs1de its plant informing the
pubhc and its employeés as we]] that Conair employees
were not on strike. These signs remained posted during
the course of the strike. The General Couiisel contends
that since the Respondent willfully’ posted these signs
while admitting that'it: was aware at the time that its em-
‘ployees were onstrike, the message’ contained therein
impliedly thireatened the employees with discharge and is
violative of the Act. The Respondent disputes this.”
'“ These signs were posted outside the plant presumably
to- notify the public that the employees were not on
strike. However, they “were certainly within sight not
‘only of the striking employees on the picket line but also
in full view of the employeés entering the plant to work
each’ day Conszdermg the Respondent S numerous
kthreats, expressed and’ 1mp11ed, to close the Conair plant
in Edison, New Jersey, and moye to Hong Kong if the
Union came in, and the 1mp]1ed threats of discharge if
the employees continued to support the Union found in
the April 20 mallgram ‘and the June 9 letter to the strik-
ing emp]oyees, what” norma]]y mlght be an uncoercive
statement on a stgn (albeit, knowmgly false) becomes en-
tirely different in nature and now carries within it an “in-
tended implication,” at least for the striking employees,
that they were no longer considered employed by the
Respondent. The signs also appear as a warning to non-
striking employees that there is no. valid strike and that
they had better continue to report to work rather than
support the strikers on penalty of losing their jobs. That
the Respondent admits knowledge of the falsity of the
statement on the signs when it put them up only rein-
forces this conclusion.

374 The solicitation of employees to abandon the unfair labor practice
strike is violative of Sec. 8(a)(1) of the Act since this conduct constitutes
unlawful interference by the Respondent in the rights of its employees to
engage in protected concerted activity. See Irving Taitel, et al, 119
NLRB 910 (1957), enfd. 261 F.2d 1 (7th Cir, 1958), cert. denied 359 U.S.
944 (1959). Further, where an employer’s solicitation is accompanied by
other 8(a)(1) conduct, such as an unlawful threat of discharge, such so-
licitation constitutes unlawful interference and violates Sec. 8(a)(1) of the
Act. See Mosher Steel Company, 220 NLRB 336, 337 (1975); Webb Wheel
Division, American Steel & Pump Corp., 121 NLRB 1410, 1411 (1958).

375 During the course of his testimony in the instant proceeding,
Kampel alluded to his friendship with Machin. However, the fact that an
8(a)(1) statement is uttered by a “friendly supervisor” does not lessen the
severity of impact of such a statement. As the Board held in Caster Mold
& Machine Company, Inc., 148 NLRB 1614 at 1621 (1964):

. warnings from a friendly supervisor, close to management, are
no less a threat than warnings from a hostile supervisor. Indeed,
warnings from such a friendly source may carry a greater aura of
reliability and truthfulness and may. therefore in a sense be doubly
effective.

CONAIR CORPORATION:
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.. The Supreme, Court stated
mg Co., Inc., 395 U.S, 575 (196 ]
right of, employer express1on, as embodxed

guaranteed to emp]oyees, since m bala.ncmg uclL rrghts
one must take into account::

tended tmplzcatzons'of the latter. that mxght be morer
readily dismissed by a more disinterested ear. [Em-.

signs, espec1a]1y when viewed i in. the context. of the total-
ity of Respondent’s. conduct: herein (including the. afore-
mentioned threats and implied threats.of discharge); rea-
sonably tends to interfere with; restrain, and -coerce Re-
spondent’s employees .in the exercise of their Section:7
rights, constitutes: an: implied- threat -of discharge;- and
violates Section: 8(a)(l) of -the: Act..-See: York: Division;
Borg Warner Corporatton, supra.:

Moreover, during the weeks just prior’ to ‘the ‘Board’s
election on December. 7, 1977, supervisory employees
Naomi Rodrtguez, Leés Pnce Ann Gere, and Rosa Cruz

evidence to show that 1ts supervxsors were mstructed n6t
to make statements m vrolatlon of Section 8(a)(1)"‘of the

peated]y réjected this contentron as a vahd de nse smce
the only question is whether the statements were in fa
made. See Vegas Village Shopping Corp., 229 NLRB 279
283-284 (1971). k , s

Additionally, during- the 2-week period‘ prior. to‘the
election printed raffle tickets were circulated among the
Respondent’s employees which stated that:

Win An Exciting All Expense Paid Trip To
Conair’s New Facilities in Beautiful Hong
Kong: Donation: One Union Vote: .- .54

The General Counsel contends that the evidence herein
warrants the finding that the Respondent was responsible
for and caused the raffle tickets to be circulated. The Re-
spondent vehement]y demes havmg any connectlon w1th

376 Naomi Rodriguez did not teéstify at the hearing and Les Price, al-
though he did, failed to deny making such a statement in his testimony.
Concerning Rodriguez, when relevant evidence is not produced, though
under the control of one of the parties ‘and no satisfactory explanation is
given, an inference may be drawn that such evidence would have been
unfavorable to said party. See Mamn Luther King, Sr., Nursing Center,
231 NLRB_15 (1977); Publishe g:Ca. Inc., 233 NLRB' 1070
as77). L At & .
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the preparation or distribution of this “pernicious” docu-
ment.

In this connection, the evidence establishes that these
raffle tickets were to be found all over the Respondent’s
plant, in the cafeteria, on the assembly line, and on Ann
Gere’s desk. The Respondent was admittedly aware of
this. Witnesses proffered by the General Counsel also
testified that they saw George Zadroga and Ann Gere
distribute raffle tickets to employees.3?7 In view of the
Respondent’s characterization of this document as “per-
nicious,” and unless the Respondent wished to have its
employees in some way influenced by the message it pur-
ported to convey, the Respondent had a duty to specifi-
cally and unequivocally disavow any responsibility for
the production or dissemination of the raffle ticket to its
employees. It failed to do so even though it had ample
time. Even assuming arguendo, that the Respondent
could not be found to have initiated, promoted, aided, or
participated in the preparation of the raffle tickets, nev-
ertheless under the circumstances herein, the Respond-
ent’s awareness of the raffles and that they were distrib-
uted to employees all over the plant, and the Respond-
ent’s failure to communicate to its employees that Conair
was not planning to close its Edison plant and move to
Hong Kong if the Union won the election was in effect
an acquiescence and ratification of what the raffle tickets
stated.

In view of the above, I find and conclude that the
raffle tickets clearly constituted threats of plant closure
in violation of Section 8(a)(1) of the Act.378

Further, the evidence herein shows that during the
same approximate 2-week period prior to the election,
handwritten signs appeared near the men’s and ladies’
rooms at the plant and on the bulletin board at the cafe-
teria entranceway, stating: “Vote No or Move to Hong
Kong”; “Vote for the Union and Move to Hong Kong
and Make $5.00 a Week”; and “One Vote For the Union,
One Step to Hong Kong.” For the same reasons as set
forth above regarding the raffle tickets and although
there is no evidence in the record that the Respondent
distributed or posted these signs, the Respondent had a
duty to effectively repudiate the signs which constituted
a threat of plant closure if the employees voted for the
Union in the upcoming election.379

The record evidence also shows that approximately 2
or 3 days prior to the election, Assembly Line Supervi-
sor Rosa Cruz told emplovee Florence lacko, in sub-
stance, that she hoped the employees would not lose
their Christmas bonuses if the Union got into the plant.
According to the credited testimony herein, Cruz had
also previously told employee Laura Martinez approxi-

377 Employee Dorothy Lodato testified that Gere was laughing at the
time she distributed the raffle tickets to employees. Emplovee Florence
Kurtanick additionally inferred that Zadroga in some respects considered
the raffle tickets in a lighthearted vein. This does not lessen the impact
thereof as constituting a threat of plant closure in violation of Sec. 8(a)(1)
of the Act since it is well settled that “the coercive and unlawful effect
of a statement is not blunted merely because . . . [they] are accompanied
by laughter or made in an off hand humorous way.” Ethyl Corporation,
231 NLRB 431 (1977).

378 See Viele & Sons, 227 NLRB 1940 (1977); Han-Dee Pak, Inc., 232
NLRB 454 (1977); Richland Textile, Inc., 220 NLRB 615, 617-619 (1975).

379 Viele & Sons, supra; Han-Dee Pak, Inc., supra; Richland Textile,
Inc., supra.

mately 1 or 2 weeks prior to the election that, if the
Union won the election, the employees would lose their
Christmas bonus. Additionally, in this regard there is evi-
dence that a professionally printed large-size poster was
posted in the plant approximately 2 weeks prior to the
election which stated that union members would not be
entitled to Christmas bonuses. The Respondent did not
deny having anything to do with this sign. In view of
the above, 1 find that this constitutes a threat to take
away the Christmas bonus, an existing benefit that the
Respondent conferred on its employees, and is violative
of Section 8(a)(1) of the Act.380

The evidence herein also shows that between Novem-
ber 15 and December 4, 1977, the Respondent stamped
upon the “Statements of Account” which it distributed
to its unit employees enrolled in its profit-sharing plan
the phrase “For Non-Union Employees Only.” Addition-
ally, the handwritten words “union members are not en-
titled to profit sharing plan” also appeared on some of
these statements. Since John Mayorek admitted that the
Respondent must have purchased the stamp used above
and had seen it although he did not know where it came
from, there is a strong inference created that the Re-
spondent was responsible for the above. This clearly
constituted a threat that the employees would lose their
right to participate in the profit-sharing plan if the Union
came in and constitutes a per se violation of Section
8(a)(1) of the Act. As stated in Western Foundries, Inc.,
233 NLRB 1033, 1036 (1977):

It is settled that “employee benefit plans which on
their face are restricted to participation or enjoy-
ment by employees who are not members of a
union . . . are inherently restrictive of employee
rights guaranteed by Section 7 of the Act, and with-
out further evidence of interference, restraint, or co-
ercion are per se violations of Section 8(a)(1) of the
Act.”

Further, the Respondent’s use of campaign literature
referring to the Respondent’s profit-sharing plan being
only for nonunion employees would also be violative of
Section 8(a)(1) of the Act.381

Approximately 1 or 2 weeks prior to the election, the
Respondent’s assembly line supervisor, Rosa Cruz, told
enplovee Norris Garcia that there was not going to be an
election at the Respondent’s plant, that the employees
had been lied to, and that she could not understand why
the employees believed that an election would be held.
Approximately 2 weeks prior to the election Cruz had
told employee Noraima Mendez that there would be no
election because Rizzuto did not want either the election
to be held or the Union to represent the Respondent’s

380 See Fuqua Homes Missouri, Inc., 201 NLRB 130, 133-134 (1973);
Western Foundries, Inc., supra. Also see, on the issue of adverse infer-
ences, Allis Chalmers Corporation, 234 NLRB 350 (1978); Muncy Corpora-
tion, 211 NLRB 263 (1974). There is also evidence in the record that em-
ployees were threatened with the loss of the annual Christmas party and
the turkeys usually distributed by the Respondent therein if the Union
came in, a clear violation under the circumstances present in this case of
Sec. 8(a)(1) of the Act.

381 See Western Foundries, Inc., supra; Jenkins Manufacturing Company,
204 NLRB 335 (1973).

|
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employees. When considered in the light of the numer-
ous unfair labor practices committed by the Respondent
in the instant matter, including countless direct threats of
plant closure, these statements by Cruz were clearly cal-
culated to impart to the Respondent’s employees the
total control that the Respondent maintained over their
terms and conditions of employment.

The right to a free, untrammeled choice in an election
conducted pursuant to Federal law is fundamental to the
Act. The Respondent, through Cruz, communicated to
its employees, in essence, that not even Federal law can
protect them or assist them in deciding whether they
desire union representation. The Respondent thus com-
municated to its employees that it has the power to
decide whether or not there will be an election and that
it had decided that there would be none. The Respond-
ent, by threatening to prevent the holding of an election,
imparted to its employees the total futility of proceeding
any further in the exercise of their Section 7 rights and
reaffirmed that it would determine the scope, if any, of
such rights. By any objective measure, the statements
made by Cruz in this connection “reasonably tend to in-
terfere with, restrain and coerce” the Respondent’s em-
ployees in the exercise of their Section 7 rights and are
violative of Section 8(a)(1) of the Act.382

Finally, at a mass meeting of its unit employees on Oc-
tober 26, 1977, Rizzuto told the employees that the secu-
rity not only of the company but of the employees
would be affected if they did not “work as a team.” Riz-
zuto then referred to the high rate of unemployment in
New Jersey and the corresponding loss of union mem-
bership over the years throughout the country. He stated
that no company can possibly give what the Union
promises and “still stay in this competitive business
. .. .” Rizzuto advised that unions make many promises
but “rarely” secure benefits for the employees.

In reviewing what was said at this meeting by Rizzuto,
Marin, and Burstein, 1 am inexorably led 10 the conclu-
sion that the purpose of their remarks was to impart to
the employees that if they supported the Union in any
way and the Union were to win the election, the Re-
spondent would go out of business, resulting in the loss
of their jobs and that therefore their job security was in-
extricably tied to the employees’ rejection of the Union.
As such these statements amount to implied threats of
plant closure in violation of Section 8(a)(1) of the
ACLSBH

382 See York Division, Borg Warner Corporation, supra.

383 See Terminal Taxi Co., d/b/a Yellow Cab Co., supra; NL.R.B. v.
Gissel Packing Co. Inc., supra. Additionally, in a campaign leaflet, pre-
pared in both English and Spanish, and distributed by the Respondent 10
its employees a few days prior to the election, the Respondent set forth
similar information concerning unemployment in New Jersey, union loss
of membership and jobs, etc. The similarity between what Rizzuto said at
the October 26, 1977, employee mass meeting and what is related in the
leaflet makes it obvious that the Respondent impliedly threatened its em-
plovees with plant closure therein as well for the same reasons as enunci-
ated above. The Board has held that the siandard 10 be applied in deter-
mining whether a statement violates Sec. 8(a)(1) of the Act is whether its
impact is such so as 10 reasonably tend 10 imerfere with, restrain, or
coerce the employees. By any objective measure, especially when consid-
ered within the totality of the Respondent’s conduct herein (including
countless threats of plant closure), the Respondent’s statement in this
campaign leaflet violates Sec. 8(a)}(1) of the Act, as it constitutes an im-

The Respondent in its defense asserts in its brief that
what was said by its representatives and agents at the
various meetings with employees, or on an individual
basis with its employees, or in its campaign literature,
signs, whatever, was free speech within the protection of
Section 8(c) of the Act. I do not agree. ‘

The case law under Section 8(c) of the Act allows an
employer to express his opinions about the reasonably
probable effects of unionization so long as threats of
reprisal or promises of benefit are avoided.384

As the United States Supreme Court said in N.L.R.B.
v. Gissel Packing Co., Inc., supra at 618:

. an employer is free to communicate to his em-
ployees any of his general views about unionism or
any of his specific views about a particular union,
so long as the communications do not contain “a
threat of reprisal or force or promise of benefit.” He
may even make a prediction as to the precise effect
he believes unionization will have on his company.
In such a case, however, the prediction must be
carefully phrased on the basis of objective fact to
convey an employer’s belief as to demonstrably prob-
able consequences beyond his control . . . . See Tex-
tile Workers v. Darlington Mfg. Co., 380 U.S. 263,
274, n. 20 (1965). [Emphasis supplied.]

The Court continued, saying (at 619):

As stated elsewhere, an employer is free only to tell
“what he reasonably believes will be the likely
econonic consequences of unionization that are out-
side his control,” and not “threats of economic re-
prisals to be taken solely on his own volition.”
N.L.R.B. v. River Togs, Inc., 382 F.2d 198, 202
(C.A. 2, 1967).

The Respondent’s expressions, made verbally or in writ-
ing in various ways and means, when considered in the
context of all the statements made, can in no way be
construed as closely akin to permissible predictions of
possible adverse consequences of unionization which are
specifically protected by Section 8(c) of the Act and un-
lawful predictions of events beyond the Respondent’s
control.

Significantly the Respondent was aware of the rumors
running rampant throughout the plant that Conair would
close down and move to Hong Kong if the Union came
in. It had ample opportunity to advise its employees that
this rumor was not true. The October 26, 1977, mass
meeting with its employees would have been a fine op-
portunity to do so. The inference created is that the
rumor served the purpose of dampening enthusiasm for
the Union and that is what the Respondent wanted.

The Supreme Court in the Gissel case further states (at
617-618):

Any assessment of the precise scope of employer
expression, or course, must be made in the context

plied threat of plant closure. See York Division, Borg Warner Corporation,
supra; Terminal Taxi Co., d/b/a Yellow Cab Co., supra.
384 N.L.R.B. v. Gissel Packing Co., Inc., supra at 618.
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of its labor relations setting. Thus, an employer’s
rights cannot outweigh the equal rights of the em-
ployees to associate freely, as those rights are em-
bodied in § 7 and protected by § 8(a)(1) and the
proviso to § 8(c). And any balancing of those rights
must take into account the economic dependence of
the employees on their employers, and the neces-
sary tendency of the former, because of that rela-
tionship, to pick up intended implications of the
latter that might be more readily dismissed by a
more disinterested ear . . . . If there is any implica-
tion that an employer may or may not take action
solely on his own initiative for reasons unrelated to
economic necessities and known only to him, the
statement is no longer a reasonable prediction based
on available facts but a threat of retaliation based on
misrepresentation and coercion, and as such without
the protection of the First Amendment . . . .

Considering the Respondent’s statements as a whole, its
other unlawful action herein, and in view of the above, it
is inescapable that these were not communications of
general opinion about union representation but in some
instances outright “threats of reprisal or force or promise
of benefit . . . threat of retaliation based on misrepresen-
tation and coercion, and as such without the protection
of the First Amendment.”385 Additionally and analogous
to the Gissel case the Respondent herein had no acrual
support for its assumption that the Union would demand
unaffordable wage rates and benefits.

The Respondent in its brief further states that Section
8(c) accords an employer the freedom to tell his employ-
ees that:

(1) if the employees joined the union, it might
divert certain operations with a possible elimination
of jobs; (2) the company’s concern for the employ-
ees in the past had led to greater benefits than were
being promised by union organizers; (3) strikes
could result from union demands; (4) an employees’
“advancement opportunities” would be hampered
by unionization and from the “strife and tension”
occasioned by the union.3886

While this may be true, the Respondent, in its statements,
cannot add that its plant will be closed if the Union
comes in, nor threaten to take away benefits nor promise
additional or improved terms and conditions of employ-
ment unless or if the emplovees renounce the Union.

The threat of withdrawal of privileges and benefits of
employment, emoluments of value to the employees, has
consistently been held to be violative of the Act. In view
of the above, 1 am inexorably led to the conclusion that
the Respondent’s statements, whether orally made by its
representatives or agents, or writing in signs, letters,
mailgrams, whatever, containing threats of plant closure,
threats of discharge, threats to take away benefits, and

385 N.L.R.B. v. Gissel Packing Co., supra.

386 Citing: Southern Frozen Foods, Inc., 202 NLRB 753 (1973); The Or-
chard Corporation of America, 170 NLRB 1297 (1968); Coronet-Western, a
Division of Coronet Industries Inc., 203 NLRB 970 (1973); United Aircraft
Corporation, Hamilton Standard Division (Boron Filament Plant), 199
NLRB 658 (1972), enfd. in part 490 F.2d 1105 (2d Cir. 1973).

threats not to bargain in good faith with any union, com-

municated unequivocally to the Respondent’s employees .

that the Respondent would take retaliatory action against
them because of their organizational efforts. “[The] es-
tablished rule [is] that an employer cannot engage in con-

duct calculated to erode employee support for the

union.” 387

Therefore 1 find that the Respondent, when it made
any and all of the above threats to its employees violated
Section 8(a)(1) of the Act.388

Further, the Board has long held that threats by an

employer to close a business and discharge or lay off em-
ployees because of union activity are the most egregious
form of interference with the free exercise of employee
rights.389

3. Promises and grants of benefits

The second amended complaint alleges that the Re-
spondent promised and then granted to employees bene-
fits or improvements in their terms and conditions of em-
ployment in order to induce them to refrain from becom-
ing or remaining members of the Union or giving any as-
sistance or support to it. The Respondent denies this.

Analysis and Conclusions

The evidence herein shows that at the meeting held on
April 4, 1977, with all the Respondent’s unit employees,
the Respondent’s vice presidents, John Mayorek and
Jerry Kampel, promised that the plant cafeteria would be
enlarged to provide hot and cold meals; that an increased
wage and benefits package would be presented and
granted to the employees sometime in the future; that the
Respondent would hire a 'bilingual personnel-oriented
employee to listen to and resolve employee grievances
and complaints; that a new water fountain would be in-
stalled in the production area; and that generally the Re-

387 N.L.R.B. v. The Deutsch Company, Electronic Components Division,
445 F.2d 901 (9th Cir. 1971), cert. denied 405 U.S. 988 (1972).

388 Western Foundries, Inc., 233 NLRB 1033 (1977); Motor Wheel Cor-
poration, 180 NLRB 354, 355 (1969), and Jenkins Manufacturing Compa-
ny, 204 NLRB 335, 342 (1973) (threat that the profit-sharing plan was
available only for nonunion employees); Auto-Truck Federal Credit Union,
232 NLRB 1024 (1977), and Vegas Village Shopping Corporation, 229
NLRB 279, 284-285 (1977) (threat that the union would separate the em-
plovees from management and cause the employees to lose their right to
present grievances directly to management). Also see Sec. 9(c) of the
Act; Vegas Village Shopping Corporation, supra at 284-285, and Armitage
Sand and Gravel, Inc., 203 NLRB 162, 166 (1973), enforcement denied in
pari on other grounds 495 F.2d 759 (6th Cir. 1974) (threat that the em-
ployees would have an inferior health insurance plan with a union);
N.L.R.B. v. Gissel Packing Co., Inc., 395 U.S. 575 (1969), Bruce Duncan
Co., Inc., 233 NLRB 1243 (1977); Han-Dee Pak, Inc., 232 NLRB 454
(1977); The Terminal Taxi Company, d/b/a Yellow Cab Co., 229 NLRB
643, 646-647 (1977), Viele & Sons, Inc., 227 NLRB 1940, 1942 (1977), and
General Stencils, Inc., 195 NLRB 1109 (1972), enforcement denied 472
F.2d 170 (2d Cir. 1972) (threat that if a union came in the Respondent
would close its Edison plant and move to Hong Kong because it could
not afford the increased wages and benefits the union would demand);
Fuqua Homes Missouri, Inc., 201 NLRB 130, 133-134 (1973) (threat that
with a union there would be no more Christmas parties or turkeys given
out); The Buncher Company, 229 NLRB 217, 226 (1977), and Fugua
Homes Missouri, Inc., supra (threat that with a union the employees might
lose their Christmas bonuses); Ace Beverage Co., 233 NLRB 1269 (1977);
and Mosher Steel Company, 220 NLRB 336, 337 (1975) (threat that if
strikers did not abandon strike they will be discharged).

388 General Stencils, Inc., supra.
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spondent would do its best, without a unjon, to. make it
better for the employees. ;

On April 6, 1977, the Respondent’s president, erzuto
addressed all the Respondent’s unit employees at a meet-
ing held in the plant’s production area during which he
promised that the plant security guard’s negative attitude
towards the employees would change for the better. in
response to complaints about this from the employees;
that the cafeteria would be enlarged and hot food would
be served therein; that a new water fountain would be
installed so that women employees would not have to
walk so far, again in response to employee complaints;
that the Respondent would hire a Spanish-speaking
person to solve the employees’ problems; and that a
wage package deal would be presented to the employees
on April 18, 1977. .

At subsequent meetmgs with smaller groups of em-
ployees held by the Respondent during the afternoon of
April 6, 1977, right after the second mass meeting had
concluded, Rizzuto promised the employees that provi-
sion would be made for hot food in the plant cafeteria;
that a Spanish-speaking person would be hired to solve
employee problems; and that the employees would be
presented with a package deal on April 18, 1977, includ-
ing better wages and benefits, At these meetings Kampel
promised the employees, in response to employee com-
plaints about wages and job security, to resolve their
problems at a later date; to investigate and remedy an
employee complaint about the unfair discharge of a
fellow employee; that gloves would be provided in re-
sponse to employee complaints about hand injuries oc-
curring on the assembly lines; and that communication
between employees and management regarding employee
problems and complaints would be opened up and that a
wage package 'deal would be presented to the employees
on April 18, 1977.

On April 6 or 7, after a meeting of management and
supervisors in the “front office conference room,” Rosa
Cruz, a supervisor, told the employees on her assembly
line that the Respondent was going to offer the employ-
ees a wage package deal in about 2 weeks and shortly
thereafter, on the same day, fixed the exact date as April
18, 1977.

Additionally, afier the commencement of the strike on
April 11, 1977, the Respondent through Jerry Kampel
told the Respondent’s employees that the Respondent
could not offer the previously promised wage package or
“anything else” until the labor problems were resolved.
Kampel also told the employees that while the Respond-
ent could do nothing about the promised wage increase
and other benefits at that time it would rectify this after
the labor troubles were over. Kampel stated that he told
this to approximately 150 of the nonstriking employees
over “a hundred times.”

Apgain, on October 26, 1977, the Respondent held a
mass meeting of all its unit employees during which Riz-
zuto told the employees:

The company has embarked on programs which are
intended to improve conditions, benefits and wages,
and we intend to . . . continue on this path, for the

years to come.

If 1" were - to spe]l out for you our plans for the

future, the union that has been-trying to’organize
here would, of course; ’riun down to: the.National
Labor Relations Board and comp]am that 'we were
mterfermg w1th them : i ’ -

erzuto contmued. et e

of course,there are thmgs that. we. could and

should have done, but we didn’t do, but we ]eamed
from our mistakes and we.correct our omissions.:....~

The Respondent’s counse] Herbert Burstem, then told
the gathered employees

. some of you may feel that promises were made
in the past that have not been fulfilled and that’s
probably true.

That’s probably true, but startmg as of Apnl of thls
year, when the company had a series of programs
scheduled together, 1 was obliged to tell them don’t
do anything because we will wind up with extraor-
dinary. delay, picket lines, disruption,: interference
with' the companys workers and the _]obs of the
people : ~ :

Burstein advrsed that the Respondent could do nothmg
at this time concerning-“‘greater rewards” to the employ-
ees for “better productivity” because “‘the moment the
company offers to improve any condition, the union files
a complaint.” He contimied that the Respondent

. has got to look into wage structures, labor
gurde c]assrﬁcatrons, methods of improving opportu-
nities, but here again, the company must be silent.
There isn’t a thing we can do because if we were to
attempt to put into effect the programs which have
been considered, we would be facing endless law-
suits in the court< .. 1-can’t say to you what the
company. proposes-to- do ‘because the moment we
tell you that we’ll'wind-up in a rankle in warfare in
the courts and in the Board. ,

It is inescapable from the above that the Respondent,
through its statements in these speeches, communicated
to its emplovees the implied promise that improvements
in their 1erms and conditions of employment would be
forthcoming, albeit presently forestalled due to the
Union, once the problem of union representation was re-
solved in favor of the Respondent’s acknowledged oppo-
sition thereto. Its main purpose, when considered along
with the Respondent’s other unfair labor practices com-
mitted herein, could only have been to preclude the
Union from organizing its employees and to influence the
outcome of the subsequently scheduled election in the
Respondent’s favor.389" 1 ‘therefore find and conclude

390 Underlying the remarks made by Rizzuto and Burstein at this
meeting is the inference that it-would be futile for the employees to select
a union to represent them because it could not secure any improvement
in their terms and conditions of employment. Paoli Chair Co., Inc., 231
NLRB 539 (1977).
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that the Respondent by promising to grant its employees
improved benefits under the circumstances present herein
violated Section 8(a)(1) of the Act.391

The Respondent again alleges in its brief that the
above statements are protected under Section 8(c) of the
Act. It cites many cases to support this allegation. How-
ever, the Respondent’s contention is untenable for the
same reasons set forth above in the section of this Deci-
sion entitled “Threats and Warnings.” In substance and
as the Supreme Court set forth in N.L.R.B. v. Gissel
Packing Co., supra, “‘an employer is free to communicate
to his employees any of his general views about unionism
or any of his specific views about a particular union, so
long as the communications do not contain a ‘threat of
reprisal or force or promise af benefit.”” (Emphasis sup-
plied.) Implicit in every speech given by the Respond-
ent’s representatives at any of the meetings it held with
its employees were promises of benefits and/or threats of
reprisals specifically designed to discourage union activi-
ty or sympathy on the part of its employees.

The evidence herein further establishes that betweeen
June 1 and December 7, 1977, the Respondent granted
the following benefits to its employees: enlarged its plant
cafeteria and introduced hot food and cafeteria-style
service therein; provided an additional drinking fountain
near the production area; provided gloves for women as-
sembly Jine workers; implemented a system whereby em-
ployees bid for jobs in enhancement of a policy of pro-
motion from within; implemented standardized forms for
employee termination and layoff and a policy requiring
supervisory documentation of employee termination; im-
plemented standards for employee wages and a system of
supervisor performance ratings of emplovees; implement-
ed a system of allocating employee parking spaces on the
basis of seniority; instituted a periodic Conair newsletter;
established an employee credit union; instituted employee
“social clubs” for bowling, skating, and baseball; institut-
ed employee informational meetings with Vice President
John Mayorek and Personnel Director Arthur Marin;
improved safety procedures in the plant; and hired a bi-
lingual registered nurse and a bilingual personnel direc-
tor to listen to and resolve employees problems and com-
plaints.392

Additionally. the Respondent gave all its unit employ-
ees & S-pound canned ham, an Easter card, and a tote

bag on April 7, 1977, for the Easter holiday. Never

381 Commercial Management, Inc., d/b/a Continenial Manor Nursing
Home, 233 NLRB 665 (1977);, Hanover House Industries, Inc., 233 NLRB
164 (1977); Hubbard Regional Hospital, 232 NLRB 858 (1977); Planters
Feanuts, A Division of Standard Brands, Inc., 230 NLRB 1205 (1577); The
Buncher Company, 229 NLRB 217 (1977); Baker Manufacturing Co., Inc.,
218 NLRB 1295 (1975), enfd. 564 F.2d 95 (5th Cir. 1977); Chris & Pitts of
Holiywood, Inc., 196 NLRB 866 (1572).

322 It should be noted that many of these benefits granted by the Re-
spondent have their origin in the complaints raised by employees during
the meetings held by the Respondent during the week of April 4, 1977,
and thereafter; for example: the employvees complained about the unfair
discharge of a fellow employee, resulting in the requirement of supervi-
sory documentation for termination; female employees raised complaints
concerning injury to their hands due to production line work and that
the plant’s drinking water fountain was situated too far from the assembly
lines, whereupon the Respondent purchased and distributed gloves tc
protect assembly line employees’ hands and installed an additional water
fountain in its plant production area nearer the assembly lines.

before had the Respondent presented its employees with
gifts for the Easter holiday.

In NLRB. v. Exchange Parts Co., 375 U.S. 405
(1964), the Supreme Court held that an employer vio-
lates Section 8(a)(1) of the Act where, to discourage
union support, it grants benefits to its employees subse-
quent to the commencement of a union organizational
campaign and while an election is pending. The Court
stated therein:

The danger inherent in well-timed increases in bene-
fits is the suggestion of a fist inside the velvet glove.
Employees are not likely to miss the inference that
the source of benefits now conferred is also the
source from which future benefits must flow and
which may dry up if it is not obliged.

The Supreme Court further held in that case that, al-
though other unlawful conduct may be an indication of
the motive behind the grant of benefits while an election
is pending, the absence of such other unlawful conduct
or more obvious violations does not free the employer to
violate Section 8(a)(1) of the Act. ‘

Significantly, many of these benefits were granted
within a few months after the Respondent had expressly
promised its employees to adjust their grievances pertain-
ing to some of these very same benefits and in response
to the Union’s organizational campaign. Further, the
grants of benefits were made over a particularly crucial
period of time encompassing the strike and the post-
strike preelection period even though the Respondent ad-
mittedly acknowledged to its employees during this time
its awareness of the unlawfulness of such action.

From the above 1 am inescapably drawn to the con-
clusion that the benefits granted to its employees, by the
timing, extent, and nature thereof, were made in fulfill-
ment of the Respondent’s unlawful promises to adjust its
employees’ grievances. Additionally, benefits were grant-
ed to reward those employees who had rejected the
Union and to induce those employees (especially after
the strike concluded and during the period before the
election) who maintained their desire for union represen-
tation, to renounce the Union then and for the future in
order to frustrate union activity among its emplovees
forever.

The Respondent alleges that many of the increased or
new benefits granted constituted only superficial changes
in the employees’ terms and conditions of employment. 1
do not agree and the evidence clearly shows otherwise.
These benefits were substantial in nature especially when
considered as a whole, and most importantly resolved
various actual employee complaints or grievances which
had created *‘unrest” at the Respondent’s plant leading to
the desire for union representation. Concerning this it ap-
pears in truth that the only benefit not granted in this re-
spect, although promised by the Respondent after the
Union was no longer a problem, was a wage increase.

From all of the foregoing I find that the granting of
benefits to its employees by the Respondent especially
when viewed in the context of its other extensive unfair
labor practices was motivated by a desire to dissuade its
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employees from supponing the Union then or in the
future and thereby violates Section 8(a)(1) of the Act.393

4. Interrogation of employees concerning their
union activity and support
The second amended complaint herein alleges that the
Respondent interrogated its' employees concerning their
membership in, activities on behalf of, and sympathy for
the Union in violation of Section 8(a)(1) of the Act. The
Respondent denies this allegation.

Analys:s and Conclusions

As the credited testimony herein shows, on April 2,
1977, Ann Gere, the chief assembly line supervisor,
asked employee Carlos Cruz if he had signed a union au-
thorization card and if he knew of any other employee
who had done so. Gere additionally queried Cruz about
the meeting at the union hall in Perth Amboy. Cruz re-
sponded by denying having signed a union card or
knowing any employees who had and while acknowledg-
ing to Gere that he had heard about the union hall meet-
ing denied to her that he had attended it. On April 5,
1977, Gere again interrogated Cruz as to whether or not
he had signed a union authorization card, to which Cruz
responded ‘“No.” Gere then told Cruz that someone had
told her that Cruz had s1gned a card and that he “better
watch out.”394. . -

On April 6, 1977, Wl]llam Reed, the warehouse man-
ager, asked one of his departmental employees, Stephen
Olah, whether Olah had signed a union authorization
card the day before in the Respondent’s parking lot to
which Olah responded that he had not.3°5 Reed told
Olah that “someone” had seen QOlah talking to one of the
Union’s representatives and asked Reed if Olah had
signed a card. Olah again denied having done so. Reed
then advised Olah to be careful.32€

Further, Mayorek testified that the Respondent ob-
tained approximately 30-50 affidavits from employees
concerning incidents they were involved in while the
strike was in progress. Gustavo Rodriguez, an employee
witness for the Respondent, testified that, when he gave
his affidavit to the Respondent, Mayorek asked him if he
had signed a union authorization card. Mayorek denied
asking any of the employees who gave affidavits to the
Respondent anything about their union activity. Linda
Murray. Mavorek’s secretary, the clerical emplovee whe

393 N.L.R.B. v. Exchange Farts Co., supra; Highview, Incorporated, 231
NLRB 1241 (1977); Bartlett-Collins Company, 200 NLRB 144 (1977); L
H. & J. Coal Company, Inc., 228 NLRB 1091 (1977); Alvin Metals Compa-
ny, 212 NLRB 707 (1974); Pure Chem Corporation, 192 NLRB 681 (1971).
Concerning the Easter gifts, also see Baker Brusk Co., Inc., 233 NLRB
561 (1977).

384 Cruz actually did sign an authorization card for Local 222 on April
1, 1977, and an authorization card for Local 102 on March 30, 1677.

395 QOlah signed an authorization card for Local 222 on April 5, 1977.

396 The General Counsel ‘in its brief requests that the inference be
drawn that Reed interrogated all of the Respondent’s warehouse employ-
ees concerning their union activities because Reed admitted that he knew
that Olah was the only union supporter among the warehouse employees.
Reed’s knowledge of Olah’s support of the Union gives rise to various
different inferences and the evidence herein does not support any one
more strongly than another; therefore no inference will be drawn there-
from. The evidence shows that other warehouse employees had also
signed union authorization cards.

took many of these statements, testified that'the employ-
ees were asked only ‘to relate what happened and-noth-
ing more. Aside from Rodriguez and perhaps the impli-
cation inherent in the testimony of employee Jose Cruz,
there is no other evidence in the’ record to 1nd1cate that
the Respondent; through its representatlves or agen
means of these affidavits, interrogated its emp]oyees con-
cerning their union activities or sympathles It seems s1g-
nificant that apparently only employees who were in-
volved in incidents with the pickets outside the plant or
elsewhere were asked to give affidavifs. Be that as it
may, the Respondent did ask at least one, if not two, of
its employees about his  union . sympathies or activities
when procuring these affidavits..

The evidence additionally shows that durmg the stnke,
Nancy Rodriguez, an assembly line supervisor, asked
various employees on her line if they had signed authori-
zation cards on behalf of the Union and whether they
had attended any union meetings:

On the day of the election, December 7 1977 Ann
Gere asked all the assembly line emp]oyees whether ‘or
not they voted ‘in the - election. Con51der1ng Gere’s
known posmon in  opposition to union representatlon be-
cause of her stated belief that if the Union came in the
Respondent would close the Edison plant and move to
Hong Kong, and her high-level supervisory status, her
action in this respect could well be interpreted by the
employees as an edict by the Respondent to vote in the
election against the Union. When considered in the light
of the Respondent’s other coercive conduct, her actions
can only constitute unlawful interference.

The basic premise in situations involving the question-
ing of employees by their emp]oyers about union activi-
ties is that such questlons are mherently coercive by
their very nature, and therefore violative of the Act “be-
cause of its natural tendency to instill in the minds of em-
ployees fear of discrimination on the basis of the infor-
mation the employer has obtained.”397

However, as the Board stated in P. B. and S. Chemtcal
Company, 224 NLRB 1,2 (1976):

. the basic premise in situations involving the
questioning of employees by their employer about
union activities is that such questions are inherently
coercive by their very nature. We have, however,
held that in certain circumstances, employers may
have a legitimate purpose for making a particular
inquiry of employees which may involve, to some
limited extent, union conduct. See, e.g., Johnnie’s
Poultry Co. and John Bishop Poultry Co., Successor,
146 NLRB 770 (1964), enforcement denied 344 F.2d
617 (8th Cir. 1965).

In this case the Respondent offered no legitimate reason
nor can 1 find any legitimate purpose for such interroga-
tion or questioning of its empldyees,”" other than that it

387 N.L.R.B. v. West Coast Casket Co. Inc., 205 F.2d 902, 904 (9th Cir.
1953).

398 Jefferson National Bank, 240 NLRB: 1057 (1979);, World Wlde Press,
Inc., 242 NLRB 346 (1979).
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was done, when considered in the light of the Respond-
ent’s other actions herein, for the purpose of coercing its
employees into renouncing the Union. Various accompa-
nying remarks made by the Respondent’s representatives
in these conversations wherein the interrogation oc-
curred overwhelmingly support this.?® Further, the Re-
spondent, while interrogating its employees, gave them
no assurances against reprisals?°? and at least Green’s in-
terrogation of the service department employees was
conducted in that department manager’s office, the
“locus of managerial authority.”4°!

It should also be noted that in response to the interro-
gation by the Respondent’s representatives, employees
Olah and Rodriguez denied having signed union authori-
zation cards. The Board has held in similar circum-
stances that employees’ denials of union involvement
show the actual coercive effect of the Respondent’s in-
terrogation and the fear of reprisal that acknowledge-
ment might engender.4°2

The test applied in determining whether a violation of
Section 8(a)(1) of the Act has occurred is “whether the
employer engaged in conduct which, it may reasonably
be said, tends to interfere with the exercise of employee
rights under the Act.”%°% Applying that test I find that
the Respondent, by interrogating its employees as set
forth above, has interfered with, restrained, and coerced
its employees in the exercise of their rights guaranteed in
Section 7 of the Act and has thereby violated Section
8(a)(1).404

5. Impressions of surveillance

The second amended complaint herein alleges that the
Respondent created among its employees the impression
that their activities on behalf of the Union or any other
labor organization were being kept under surveillance.
The Respondent denies this allegation.

Analysis and Conclusions

As stated hereinbefore, Ann Gere, chief assembly line
supervisor, told employee Carlos Cruz on April 5, 1977,
that someone had told her that Cruz signed an authoriza-
tion card for the Union and “he better watch out.” On
April 6, 1977, employee Stephen Olah was told by his

3%% During the conversation Ann Gere had with Carlos Cruz in which
she interrogated Cruz as to his union sympathies, Gere told Cruz that she
was apprised that he had signed a card and that he “better watch out™
When William Reed questioned Stephen Olah about his having signed ar.
authorizatuon card Reed advised Olah to be careful if he had. These state-
ments themselves are violative of Sec. 8(a)(1) of the Act as being implied
threats of reprisal should those employees engage in any union activity or
support the Union as hereinbefore stated.

400 Thermo Electric Co., Inc., 222 NLRB 358 (1976), enfd. 547 F.2d
1162 (3d Cir.); N.L.R.B. v. Cement Transpori, Inc., 490 F.2d 1024, 1028
(6th Cir. 1974), cert. denied 419 U.S. 828; Trinity Memorial Hospital of
Cudahy, Inc., 238 NLRB 809 (1978).

401 Meehan Truck Sales, Inc., 201 NLRB 780, 783 (1973).

402 O & H Rest., Inc., 1rading as the Backstage Restaurant, 232 NLRB
1082 (1977).

403 Electrical Fittings Corporation, a Subsidiary of I-T-E Imperial Corpo-
ration, 216 NLRB 1076 (1975).

404 Capital Records, Inc., 232 NLRB 228 (1977); Calcite Corporation,
228 NLRB 1048 (1977), enfd. 568 F.2d 777 (9th Cir. 1978); Celotto, Inc.
d/b/a Dreamland Bedding, 221 NLRB 1082, 1086 (1975); M & J Trucking
Co., Inc,, 214 NLRB 592, 594-595 (1974), enfd. 538 F.2d 337 (9th Cir.
1676), Swanson Nunn Electric Company, Inc., 203 NLRB 213, 214 (1972).

supervisor, William Reed, the warehouse manager, that
“someone” had seen Olah talking to a union representa-
tive and if Olah had signed a union authorization card he
should “just be careful.” Further, the record shows that
the Respondent took video tapes during the course of
the strike, from approximately April 13 or 14, 1977, until
it ended on September 23, 1977, of strikers on the picket
line, of employees entering and leaving the Conair plant,
and of trucks and automobiles in and around the Re-
spondent’s premises.

In determining whether a respondent created an im-
pression of surveillance, the test applied by the Board is
whether employees would reasonably assume from the
statements or actions in question that their union activi-
ties had been placed under surveillance.4%5 In consider-
ing the above statements I find that such an assumption
is reasonable. The statements in these instances were not
in the nature of rumor but of positive fact and well could
give the employees involved the impression that their ac-
tivities were under surveillance.4°® I can think of no in-
stance under the circumstances present in this case where
employees who learn that their action (on the picket line
or on the jobsite) are videotaped would not have the im-
pression that their activities were under surveillance. Sig-
nificantly, Mayorek testified that the video camera was
obtained not only to record incidents on the picket line,
but also to indicate which employees were entering and
leaving the plant.

In view of the above, 1 find and conclude that the Re-
spondent, by its above actions, created the impression
among its employees that their activities on behalf of the
Union were under surveillance and thereby violated Sec-
tion 8(a)(1) of the Act.407

6. Additional Violations

Moreover, the evidence herein shows that George Za-
droga, whom I previously found to be an agent of the
Respondent within the meaning of the Act, caused var-
ious of the Respondent’s employees to remove and dis-
continue wearing union campaign badges containing the
words “Vote Union” thereon. By this action, Zadroga
interfered with the right of these employees to wear such
campaign insignia and thereby violated Section 8(a)(1) of
the Act.4°8

The evidence herein shows that in June 1977 certain of
the striking employees returned to work pursuant to the
Respondent’s June 9, 1977 letter. At the time that these
employees reported for work they were made to sign
statements, indicating their intent to return to work, as a
condition to reinstatement. This condition, made in its
offer of reinstatement to these striking employees, is an
action violative of Section 8(a)(1) of the Act.4%® Further,

495 Schrementi Bros., Inc., 179 NLRB 853 (1969).

406 Comtrast G. C. Murphy Company, 217 NLRB 34, 36 (1975).

407 South Shore Hospital, 229 NLRB 363 (1977), enfd. in pertinent part
571 F.2d 677 (Ist Cir. 1978); Richlands Textile, Inc., 220 NLRB 615, 625
(1975).

408 Highview, Incorporated, 231 NLRB 1251 (1977).

409 Scalera Bus Service, Inc., 210 NLRB 63, 64 (1974); Pepsi-Cola Bot-
tling Company of Topeka, Inc., 227 NLRB 1959, 1964 (1977); Fugazy Con-
tinemal Corp., 231 NLRB 1344 (1977).
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one of the returning striking employees was advised that
he would be returning to work as a new employee. This
was also in violation of Section 8(a)(1) of the Act.410

D. Reinstatement and Discharge of the Striking
Employees

Section 8(a)(3) of the Act prohibits an employer from
discriminating against its employees in regard to hire,
tenure, and other terms and conditions of employment
for the purpose of encouraging or discouraging member-
ship in a labor organization.

The second amended complaint herein alleges that the
Respondent failed and refused to reinstate various of its
employees who had engaged in a strike and subsequently
made unconditional offers to return to their former, or
substantially equivalent, positions of employment, in a
timely and prompt manner; failed and refused to reinstate
other employees at all; and subsequently discharged
some of these employees because they joined or assisted
the Union and engaged in other concerted activities for
the purposes of collective bargaining or other mutual aid
or protection, in violation of Section 8(a)(3) and (1) of
the Act. The Respondent denies these allegations. Fur-
ther in its brief, the Respondent maintains that ‘“‘the
Union’s violent conduct and wholesale coercion of em-
ployees” made the strike “illegal” and that therefore
those employees who joined the strike ratified the
Union’s unlawful actions and “forfeited the protection of
Section 7 of the Act, and their right 1o reinstatement.

Analysis and Conclusions

1. The unfair labor practice nature of the strike

As hereinbefore set forth, the Respondent’s employees
engaged in a strike from April 11 to September 23, 1977.
The General Counsel asserts that the concerted work
stoppage by the Respondent’s employees was an “unfair
labor practice strike.” The Respondent contends it was
an “illegal strike.”

According to the undisputed testimony herein on
April 6, 1977, a group of the Respondent’s employees
(approximately 25-30) appeared at the “‘union hall” de-
manding the return of their signed authorization cards
because they feared losing their jobs at Conair. They ad-
vised the Union that the Respondent had held “several
meetings with them that week,” and had threatened its
emplovees with the loss of benefits they presently er-
joved which now would only be granted to employees
who did not join the Union, and that, if the Union suc-
cessfully organized the Respondent’s Edison plant, the
Respondent would close shop and move to Hong Kong.
Jerry Rivera, a union official, told them that the Re-
spondent’s conduct was illegal, that the Union could file
unfair labor practice charges with the Board against the
Respondent, and that he would discuss what was hap-
pening with the Union’s district manager, Hugh Harris,
and advise them about what was proposed.

During the late afternoon of April 7, 1977, the Union
held a meeting at its hall in Perth Amboy with 50-60 of
the Respondent’s employees, wherein the employvees reit-
erated to Harris what they had told Rivera the previous
day. Harris explained that the Respondent’s actions were

410 Bromine Division, Drug Research, Inc., 233 NLRB 254 (1977).

illegal and that one of the courses of action that could be

taken in response to the Respondent’s unlawful conduct

was the calling of an unfair labor practice strike. Harris

and Rivera both testified that the employees “responded

enthusiastically” to this suggestion and indicated that a

majority of the Respondent’s employees would support '
such a strike. Harris told the employees that the Union

would “examine the best procedure” to follow and the

meeting was concluded.

The next day, Friday, April 8, 1977, the Union’s repre-
sentatives met among themselves and decided to com-
mence a strike action on Monday, April 11, 1977. Picket
signs were printed in preparation for the strike and used
during the course thereof, which stated:

Workers of Conair on Strike—Unfair Labor Prac-
tices—Please don’t cross picket line!—International
Ladies Garment Workers Union, AFL-CIO, Local
222.

On the morning of April 11, 1977, representatives of
Local 222 appeared at Conair and informed the Re-
spondent’s employees that there was an unfair labor
practice strike in progress.4!! Approximately 125-140 of
the Respondent’s bargaining unit employees joined the
strike that morning. At no time prior to April 11, 1977,
did any agent of the Union request that the Respondent
recognize Local 222 as the collective-bargaining repre-
sentative of its production and maintenance employees.

The strike by the Respondent’s employees was an
unfair labor practice strike from its inception. An unfair
labor practice strike is activity initiated in whole or in
part by employees in response to unfair labor practices
committed by thelr employer.4!2 The undisputed evi-
dence establishes that but for the Respondent’s anteced-
ent unfair labor practices committed during the week of
April 4, 1977, immediately preceding the strike, Local
222 would not have engaged in its strike to protest the
Respondent’s unlawful conduct.413

The evidence shows that by mailgram and by letter
dated September 21, 1977, Local 222 notified the Re-
spondent that the strike would end on Friday, September
23, 1977.41% The Respondent, in both its brief and reply
brief, asserts that:

Furthermore, the company was entitled to rely on
the clear language of the offer submitted by their
[striking employees] representative to ‘‘return to

411 It is insignificant that the unfair labor practice strike started with-
out advance notice to the employees. See Maywood Plant of Grede Plas-
tics, a Division of Grede Foundries, Inc., 235 NLRB 363 (1978).

412 NL.R.B. v. Mackay Radio & Telegraph Co., 304 U.S. 333 (1938);
Jimmy Dean Meat Company, Inc., of Texas, 227 NLRB 1012 (1977).

413 Maywood Plant of Grede Plastics, a Division of Grede Foundries, Inc.,
supra. Also, it should be noted that various of the Respondent’s manage-
rial and supervisory employees testified that they learned on the first day
of the strike that there was an “‘unfair labor practice strike” in progress.
See the testimony of John Raab and Richard Escala.

414 See Jimmy Dean Meat Company, supra; W. C. McQuaide, Inc., 220
NLRB 593 (197%), enfd. in pertinent part 552 F.2d 519 (3d Cir. 1977);
Colonial Haven Nursing Home, Inc., 218 NLRB 1007 (1975). The Board
stated in Colonial Nursing Home, supra, “The principle is well settled that
2 union can make a collective offer 1o return to work for all striking em-
plovees . . . . For the striking employees’ names see fn. 73, supra.
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work on the morning shift of Friday, September 23,
1977 or as soon thereafter as employment is available.”
The Company acted in good faith to reinstate the
strikers in an orderly fashion . . . . [Emphasis sup-
plied.]

However, in Southwestern Pipe, Inc., 179 NLRB 364,
382 (1969), the Board found a virtually identical offer to
return to work at the conclusion of the unfair labor prac-
tice strike to be unconditional and valid in all respects.
More will appear hereinafter concerning the Respond-
ent’s alleged good faith in reinstating its striking employ-
€¢es.

On the morning of September 28, 1979, all the striking
employees*'5 reported for work at the Respondent’s
plant and were refused entry thereto by the Respond-
ent’s security guard, Thomas, who informed them that
they no longer worked at Conair, were new employees,
and as such would be required to fill out job applications
with the Respondent’s personnel department when it
opened at 9 o’clock that morning. When John Mayorek,
the Respondent’s vice president for administration, ap-
peared at the plant thereafter, he confirmed what
Thomas had previously told the striking employees and
further advised them that the job applications which
they were required to prepare as “new” or “former” em-
ployees would be considered by the Respondent and
when job openings became available the Respondent
would notify them accordingly. Mayorek explained that
this was made necessary because there were no positions
open at the time since the Respondent had hired replace-
ments for all the strikers and would not discharge any of
uicse newly hired employees in order to reinstate the
strikers.43€

The Respondent admits that the strikers were all re-
quired to, and did in fact, submit employment applica-
tions as a precondition to their reinstatement. Further,
the Respondent admits that no striker was offered reem-
ployment until this condition was complied with.4!7
415 See fn. 73, supra.

+18 These statements made by Thomas, Mayorek, and, as the record
discloses, Ann Gere, the Respondent’s chief assembly line supervisor, to
and about the striking employees as being “new” or “former” emplovees
constitute violations of Sec. 8(a)(1) of the Act, as they imply that the
strikers would lose their seniority rights and other benefits if and when
they were reinstated. See Bromine Division, Drug Kesearch, suprc

417 While the Kespondent alleges that it required the strikers to fill out
new empiovment applications, mainly in order to update the information
on these employees in their personnel files, the evidence does not support
this. Admittedly, it is the Respondent’s practice to require new employ-
ees to fill out such employment application forms. The Respondent also
admitted that the usual procedure previously employed to update such
employee information in their personnel files was to call them in to the
personnel department and receive this information first hand. The Re-
spondent did not explain why the updated information had to be submit-
ted in the form of a newly filled-out job application when it could have
been conveniently obtained from the strikers personally by summoning
them to its personnel office when they were reinstated as admittedly the
Respondent had done in the past. It is obvious that the main reason for
the Respondent’s action was one of retaliation against the strikers for sup-
porting the Union, albeit the updating of its files concerning any strikers
who were reinstated could have been ancillary thereto. What occurred
also gives rise to the inference that the Respondent used this procedure
to serve another pernicious reason, that this action should serve as a
vivid reminder to the newly hired replacement employees, those employ-
ees whc had not supported the strike but who sympathized with the
Union, ang any of the strikers who might be reinstated, that the penalty

The Board has held that unfair labor practice strikers,
upon their unconditional application to return to work,:
are entitled to immediate reinstatement to their former
positions, or, if such positions no longer exist, to substan-
tially equivalent positions without impairment of their se-
niority or other rights and privileges, even if it is neces-
sary for their employer to discharge persons hired as re-
placements on or after the date the strike began.4!#

As the Board stated in Bromine Division, Drug Re-
search, Inc., supra:

In order to demonstrate compliance with the fore-

going principle, an employer “must present proba-

tive evidence showing a good-faith effort to com-

municate such an offer [of reinstatement] to the em-

ployee . . . [and] must show that he has taken all

measures reasonably available to him to make

known to the striker that he is being invited to
return to work.” [J. H. Rutter-Rex Manufacturing

Company, Inc., 158 NLRB 1414, 1524 (1966).]

The law is also “‘clear that a discriminatee is entitled to a
reasonable period of time in which to consider a rein-
statement offer.”419

The mailgrams which the Respondent caused to be
sent to the unfair labor practice strikers did not consti-
tute valid offers of reinstatement for two reasons. First,
the dates on which the strikers were told “to begin
work,” October 4 to November 7, 1977, ranged from 1
to 4 days from the date that the mailgrams were sent by
the Respondent. As could be reasonably expected by the
Respondent, some of the strikers received mailgrams
after the date on which they were to report for work.
Thus, the offers were defective in that the Respondent
failed to give strikers a “reasonable period of time in
which to consider” their reinstatement offers.*2°

Additionally and significantly, these mailgrams were in
English only. As indicated hereinbefore, approximately
75 to 80 percent of the Respondent’s employees are
Spanish speaking. The Respondent, by its own admission,
was aware that many of its employees would be unable
to understand or act upon a notice or letter in English
only and therefore had always maintained a policy of
providing a Spanish translation in its communications,
both orally or in writing, with its employees. This policy
was followed by the Respondent both before and after
the reinstatement mailgrams were sent to the strikers in
October and November 1977.42! The Respondent’s un-

for union activity and support was the possible loss of their job. In view
of the above, the condition that new employment applications be pre-
pared and filed by the strikers as a prerequisite to reinstatement constitut-
ed unlawful retaliation for protected activity and was therefore violative
of Sec. 8(a)(}) and (3) of the Act. See Pepsi-Cola Bottling Company, supra;
see also Woodlawn Hospital, 233 NLRB 782 (1977), Fugazy Continental
Corp., supra; Scalera Bus Service, Inc., supra.

+18 Mastro Plastics Corp., et al. v. N.L.R.B., 350 U.S. 270 (1956);
N.L.RB. v. Mackay Radio & Telegraph Co., supra; C & E Stores, Inc.., C
& E Supervalue Division, 229 NLRB 1250 (1977).

419 Freehold AMC-Jeep Corp., 230 NLRB 903 (1977); National Tape
Corporation, 187 NLRB 321, 324-325 (1970).

420 Fn. 419, supra.

421 See, for example, the April 20, 1977, mailgrams and the June 9,
1977, letters from the Respondent to the striking employees and the Re-
spondent’s campaign literature. G.C. Exhs. 4-1, 7, and 75(a-b).
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explained reason for deviating from its policy can only
be considered as deliberate and done to create difficulties
for these employees. The above evidence clearly sup-
ports the finding that the Respondent acted in bad faith
and failed to take *‘all measures reasonably available to
make known to the striker that [they were] being invited
to return to work 7422

2 The remstated strikers

The record shows that 81 of the strikers responded to
the mailgrams and were reinstated to their former jobs
on the various dates hereinbefore enumerated.*2® Since
the Respondent continued to employ the replacement
employees from September 26, 1977, 5 days after the
strikers’ unconditional offer to return to work, until the
date on which each of them resumed his or her employ-
ment, the Respondent unlawfully discriminated against
each of the 81 unfair labor practice strikers in violation
of Section 8(a)(1) and (3) of the Act, and I so find.%24

The Respondent asserts that the striking employees
were offered substantially equivalent work at the same
rate of pay they received prior to the strike. While this is
substantially true of most of the reinstated strikers, it is
untrue as to a few others. Palmer, Perrote, Letendre,
Billings, and Lee were employed in the Respondent’s
service department prior to the strike. When each of

422 Fn. 419, supra. - ’

423 ] ycille Allen, Maria Arocho, Rosita Cruz, Christina De Armas,
Florence L. Heinbach, Carmen' Irizzary, Florence F. Jacko, Beulah
Jones, Flora F. Kurtanick, Dorothy Lodato, Victor Maisonet, Irene Mar-
tinez, Laura Martinez, Miliady Mendez, Louis B. Ortiz, Yillian T. Perez,
Ana Santiago, Carmen M. Sagardia, Rosaura Soto, and 1smael Torres on
October 4, 1977.

Hector Caraballo, Hilda Della Torres, Margarita Gautier, Carmen
Lopez, Luz M. Melendez, Hilda Perez, Alicia Rivera, and Jose R. Rivera
on October 11, 1977.

Genovera Arocho, Olga Chalfa, Patricia Eaford, Rosaria Machin, Ro-
salia Mendez, Jose Negson, Antonio Nerro, Julia Pellallera, Lilia Quiles,
Arvilda Rodriguiz, Jose Santiago, Aida Iris Torres, Alberto Vargas, and
Elsie Vega on October 12, 1977.

Adamina Nieves, Virginia Rivera, Rufina Saez, Portinia Soto, and
Rafael Valdes on October 14, 1977.

Mayes Garcia, Gloria Guzman, Juan Hernandez, Roberto Mercado,
Elizabeth Muniz, Wadilia Santiago, and Feliz Vasquez on October 18,
1977.

Miquel Aquino, Celia Cruz, Celia Febles, Wilfredo Guerrero, Alice
Jones, Noraima Mendez, Marth Parada, Jose Vazquez, and Wilfredo
Vazquez on October 19, 1977.

Etta Burns, Hiriam Guzman, and Carmen Samsor: on October 24, 1977.

Michazel Billings, Dominga Cruz, Martha Davison, Evelyn Lee, An-
nette Palmer, and Denise Perrote on November 2, 1977.

David Letendre, Richard Letendre, Raymond Crespo, and Ana Rose
Fernandez on November 7, 1977,

429 Drug Package Company, Inc., 228 NLRB 108, 113-114 (1977);
Kayser-Roth Hosiery Co., Inc., 187 NLRB 562 (1970). The Board stated in
Drug Package Company, Inc., supra at 113:

We believe that the 5-day period is justified as providing a reason-
able period of time for employers to accomplish those administrative
tasks necessary to the orderly reinstatement of the unfair labor prac-
tice strikers and to accord some consideration to the replacement of
employees who must be terminated.

The Board also stated at 113, fn. 28, that “adminisirative difficulties are
not a basis for delay beyond the 5-day period,” and at 114, that, although
in some cases the 5-day period may be more or less than ample, the 5-day
rule will still apply because “the costs and uncertainties entailed in such
litigation would far outweigh the benefit to be derived.” Accord: John
Kinkel & Son, 157 NLRB 744 (1966); Universal Food Service, Inc., 104
NLRB 1, 16 (1953).

these employees~initially’ réported to’ work: ofi-various
dates: in: October - 1977, pursuant 'to: the: mailgrams: they
had received, the Respondent offered them jobs; on:the
assembly line; " instead of: reinstatement:to.-their: service
department jobs; which the employees refused to. accept,
albeit the level of pay would. have been the. ‘same. 425
Subsequently, they were offered their _]ObS ‘back in. the
service department in early November 1977. :

The evidence shows that service department and as-
sembly line jobs are different; in fact, service department
jobs are more desirable: Additionally, employees. are usu-
ally . transferred  from assembly. line positions - into: the
service ‘department and not the .reverse. Although the
Respondent did offer these employees the same salary as
they had prevrously received, this.was not an_offer of
substantlally equivalent employment and the Respondent
thereby violated Section 8(a)(1) and (3) of the Act.* 426

Further, when the stnkmg employees resumed the
employment with the Respondent they were required to
report to either the personne] department or the plant
cafetéria to fill ‘out insurance ‘and tax forms. The Re-
spondent thus placed further conditions on the reinstate-
ment of these employees and thereby violated Sectl I
8(a)(1) and (3) of the Act.427 - .

The Respondent also placed the words “new hlre” on
the timecards of at least 22 of the reinstated” “strikers
during October ‘and November 1977, and also’ changed
the original dates of hire on some of the strikers’ person-
nel records to the date of reinstatement following the
strike. The Respondent thereby violated Section 8(a)(1)
and (3) of the Act by apparently rehiring the strikers
without their accrued seniority rights.#28 The Respond-
ent alleges that the words “new hire ins” were actually
placed thereon and, although these word§ do appear on
the timecards, testimonial evidence suggests that the
word “ins” was added subsequently to provide an expla-
nation for the Respondent in an attempt to negate its un-
lawful conduct in this respect.” :

: 3. The nonreinstated strikers

The Respondent failed and refused to offer reinstate-
ment to strikers Gertrudes Rodriguez, Shirley Bagby,
Adrian Pagan, and Lydia' Gonzalez because they were
guilty of “‘misconduct.” The only evidence presented by
the Respondent concerning this is a certified document
from the Municipal Court of Edison, New Jersey, which
indicates that each of these employees were charged
with “malicious damage” on either April 11 or 12, 1977,
and pleaded guilty to violating an Edison township ordi-
nance (obstructing passage of motor vehicle) on either

425 When these employees refused the assembly line jobs they were
requested to sign statements to that effect by Arthur Marin, the Respond-
ent’s personnel director. This constituted a violation of Sec. 8(a)(1) of the
Act, and 1 so find. See Pepsi-Cola Bottling Company of Topeka, Inc., supra.

426 DeLorean Cadillac, Inc., 231 NLRB 329 (1977); Drug Package Com-
pany, Inc., supra.

427 Woodlawn Hospital, supra; Fugazy Continental Corp., supra; Pepsi-
Cola Bonling Company of Topeka, Inc., supra; Scalera Bus Service, Inc.,
supra.

428 See Woodlawn Hospual. supra. The Respondent also violated Sec.
8(a)(1) of the Act by implying to the strikers that they would lose bene-
fits as a result of their protected activity. See Woodlawn Hospital, supra;
Bromine Division, Drug Research, Inc., supra.




1280 DECISIONS OF NATIONAL LABOR RELATIONS BOARD

September or November 10, 1977. There is no record
evidence that any of these four employees engaged in
picket line misconduct at any time during the strike.

The Respondent alleges as a defense herein that the
“strikers in this case forfeited the protection of Section 7
of the Act by participating in an illegal strike. The
Union’s violent conduct and wholesale coercion of em-
ployees made the action illegal, and freed the employers
to take necessary actions, including dismissal, to protect
the safety of individuals and property. The Act does not
protect strikers engaged in unlawful activity.” 429

The Board has held that an employer’s honest belief,
albeit mistaken, that certain strikers have engaged in mis-
conduct during the strike provided an adequate defense
to a charge of discrimination in refusing to reinstate such
emplovees unless the General Counsel affirmatively
proves that the alleged conduct did not occur.43°

However, it is also well settled that, although an em-
ployee may actually have engaged in misconduct, he or
she may not be denied reinstatement absent a showing
that the misconduct was so violent or of such a serious
nature as to render the employee unfit for future serv-
ice.'lal

It appears from the evidence herein that the Respond-
ent relied solely on the police arrest reports of the above
strikers and their convictions in the Municipal Court of
Edison, New Jersey, township ordinances ‘“‘obstructing
passage of a motor vehicle.” Despite the many witnesses
called by the Respondent to testify to acts of violence
committed during the strike, and the video tape record-
ings over the cause thereof, the Respondent failed to
produce any evidence which would show that these em-
ployees personally engaged in any picket line miscon-
duct.

Additionally, the Board in Seminole Asphalt Refining,
Inc., 207 NLRB 167, 168 (1973), enforcement denied 497
F.2d 247 (5th Cir. 1974), stated:

Although this conduct is not to be condoned, it was
not so flagrant in our opinion as to disqualify these
two unfair labor practice strikers from reinstatement
when considered against Respondent’s unfair labor
practices, particularly the discrimmatory lavoff of
several emplovees which provoked the unfair laso:
practice strike.%3%

A similar factual situation raising the same legal issues
in the context of an unfair labor practice strike was pre-
sented to the Board in Bromine Division, Drug Researck
Inc., supra. The pertinent portion reads as follows (at
260):

429 N.L.R.B. v. Fansteel Metallurgical Corporation, 306 U.S. 240 (1939):
N.L.R.B. v. Marshali Car Wheel and Foundry Co. of Marshall, Texas. lnc.
218 F.2d 409 (5th Cir.1955).

430 Rubin Bros. Foorwear, Inc.. and Rubin Brothers Foorwear, Inc.. 9¢
NLRB 610 (1951); Dallas General Drivers, Warehousemen and Heipers
Local Union 745, Teamsters [Farmers Co-Operative Gin Assn.] v. N.L.R.E..
389 F.2d 553 (D.C. Cir. 1968).

431 MP Industries, Inc., et al., 227 NLRB 1709 (1977).

%32 In this case the employer discharged two unfair labor practice
strikers for throwing cherry bombs onto the plant premises on the day
after the plant reopened.

Earl Stevens: Paterson testified that Stevens was
not recalled because of “bad conduct” stemming
from an occasion, around September 18 or 19, when
he was arrested by the police at the plant. At the
hearing, the parties stipulated that on November 24,
Stevens pleaded guilty to two misdemeanors, - “il-
legal entry without breaking” and ‘“malicious de-
struction of personal property.” Respondent’s brief
states, “‘As to Earl Stevens, he was in jail having
pleaded guilty to malicious destruction of property
of the corporation during the strike. The company
feels that this is sufficiently serious misconduct not
to recall him.”

It has been held that even in an unfair labor prac-
tice strike setting, “the burden of proving innocence
of strike misconduct shifted to the general counsel
upon proof of a good faith belief by the employer
that such misconduct had occurred.” Dallas General
Drivers, Warehousemen and Helpers, Local Union No.
745, affiliated with International Brotherhood of
Teamsters, Chauffeurs, Warehousemen and Helpers of
America v. N.L.R.B., 389 F.2d 553, 554 (C.A.D.C,,
1968), enfg. 161 NLRB 887, 911 (1966); Capital
Rubber & Specialty Co., Inc., 201 NLRB 715, 721
(1973). This should mean, however, that, in order
for the burden to shift, the employer must prove a
good-faith belief that the employee had engaged in
conduct of sufficiently serious magnitude as would
objectively disqualify him from the remedial rights
ordinarily due him as an unfair labor practice strik-
er. Respondent, however, failed to establish at the
hearing the factual nature of the misconduct which
it believed Stevens had engaged in. In the absence
of such a showing, the burden should not shift.

But even if it be said that the burden has shifted,
the only burden upon the General Counsel is to
prove Stevens innocent of conduct which could be
said to disqualify him. While Respondent had
shown that it believed Stevens guilty of two misde-
meanors, that is inadequate.

In Hendon & Company, Inc., 197 NLRB 813, 819
(1972), the Board held that proof that three strikers
were “‘charged and convicted in 2 state court for as-
sault and battery upon one Carter, presumably a
nonstriking employee,” was, in the absence of litiga-
tion of the incident at the hearing, insufficient to de-
prive the strikers of their reinstatement rights.
Accord: N.L.R.B. v. Cambria Clay Products Co.,
215 F.2d 48, 54 (C.A. 6, 1954). In the present case, 1
know nothing more of the Stevens convictions than
the legal conclusions stated in the stipulation. It
may be that the “illegal entry without breaking”
and “malicious destruction of personal property”
consisted of no more than walking through an open
door for a few moments and, while there, breaking
a pencil. In the absence of any detail and applying
the principle of Hendon & Company, Inc., supra, 1
must conclude that the record does not support a
finding that Stevens forfeited his right to reinstate-
ment, and I so find.
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Similarly, the record herein does not support a finding
that Bagby, Rodriguez, Pagan, and Gonzalez forfeited
their rights to reinstatement. In view of all of the above 1
find and conclude that the Respondent violated Section
8(a)(1) and (3) of the Act by refusing to offer them rein-
statement at the conclusion of the strike. Even assuming,
arguendo, that the Respondent did honestly believe that
these employees were guilty of misconduct on April 11
or 12, 1977, there is uncontradicted record evidence that
Respondent voluntarily and knowingly sent them mail-
grams dated April 20, 1977, and letters dated June 9,
1977, offering them reinstatement. This might well con-
stitute condonation of their actions. It is well settled that
after condonation, an employer may not rely on prior
unprotected activities of employees to deny them rein-
statement or otherwise discriminate against them. 482

The Respondent additionally refused to reinstate Ste-
phen Olah supposedly because he was arrested on the
picket line on the evening of July 21, 1977, charged with
resisting arrest and later pleaded guilty to loitering in
violation of an Edison Municipal township ordinance.
The evidence clearly establishes that Olah was innocent
of any misconduct on the evening of July 21, 1977,
which would affect his right to reinstatement.43* Even if
it is assumed that the Respondent had a good-faith belief
that Olah engaged in misconduct, it violated Section
8(a)(1) and (3) of the Act by refusing to reinstate him as
the evidence establishes that the misconduct, in fact, did
not occur.435 Further, even if it is assumed that Olah did
in fact “loiter” or ‘‘resist arrest,”” it would not cause him
to forfeit his right to reinstatement. Misconduct which
does not seriously damage property, intimidate non-
strikers, or prevent them from entering the employer’s
property does not warrant discharge.436

The Respondent took no position with respect to two
other unfair labor practice strikers which it failed and re-
fused to reinstate, Luz Villanueva and Yvette Casquette.
Neither of them received a mailgram or other communi-
cation from the Respondent offering them reinstatement
following the strike. Inexplicably, the Respondent sent
their mailgrams to incorrect addresses, although it admit-
tedly had correct addresses for both of them. Even after
the Respondent was apprised of the fact that neither of
these emplovees had received a mailgram, it deliberately
refused to send properly addressed offers of reinstate-
ment to them. It is therefore clear that the Respondent
violated Section &(z)(1) and (3) of the Act by failing ic
validly offer Villanueva and Casquetie reinstatement at
any time after the conclusion of the strike.437

With respect to five other employees, Jesus Santiago,
Jose Nunez, Adolfo Nunez, Enrique Luciano, and Jose
Mendez, the Respondent contends that none of them are

433 See, e.g.,, W. C. McQuaide, Inc., 220 NLRB 593, 610 (1975). er-
forcement denied in pertinent part 552 F.2d 519 (3d Cir. 1977); Winn-
Dixie Atlanta, Inc., 207 NLRB 290 (1973).

434 See the testimony concerning his arrest and the videc tape eccount
thereof

435 See N.L.R.B. v. Burnup and Sims, Inc., 379 U.S. 21 (1964); K-L
Lamp Division, Concord Control, Inc., 228 NLRB 1484, fn. 3 (1977).

436 Seminole Asphalt Refining, Inc., supra.; Acker Industries, Inc., 184
NLRB 472, 483 (1970}, enforcement denied on other grounds 460 F.2d
649 (10th Cir. 1972).

437 See Bromine Division, Drug Research, Inc., supra.

entitled to reinstatement because they abandoned their
employment with the Respondent. All of these employ-
ees returned to the plant during the strike, on Monday,
June 13, 1977, after receiving the Respondent’s June 9,
1977, letters which impliedly threatened them with dis-
charge if they did not return to work. The Respondent .
violated Section 8(a)(1) and (3) of the Act by condition-
ing the reinstatement of Santiago and both of the Nunez
brothers upon their signing statements that they “have
returned to work on the above date (June 13, 1977) per
the offer made by the Company’s letter dated June 9,
1977.”

The evidence shows that Santiago, originally em-
ployed as a material handler on the assembly line, was
reinstated to a different job in the Respondent’s service
department 3 days before rejoining the strike on Friday,
June 17, 1977. Jose Nunez was advised by Arthur Marin
that he would be told when to report to work. He was
never notified by the Respondent, and he returned to the
strike the next day, June 14, 1977. Marin told Adolfo
Nunez that he would not be given his old job back, that
he would be starting as a new employee, and that he
should report for work on June 14, 1977, thus giving
Adolfo Nunez a valid reason to reject the Respondent’s
offer of reinstatement.#38 Nunez refused this offer and
rejoined the strike the next day, June 14, 1977. Enrique
Luciano and Jose Mendez also returned to Conair and
spoke to Marin during that week. Luciano told Marin
that he had not received the June 9, 1977, letter and
asked if he still had his job. Marin told him to wait for
receipt of the letter because without it he would not be
reinstated. Neither Luciano nor Mendez was ever con-
tacted by the Respondent and they therefore rejoined the
strike. All five of these employees continued to support
the strike and picketed during the strike unti] it ended on
September 23, 1977. There is no evidence that these em-
ployees at any time abandoned their employment or the
strike. The Respondent, therefore, violated Section
8(a)(1) and (3) of the Act by refusing to offer them rein-
statement upon their unconditional offer to return to
work at the conclusion of the strike.439

Even though the evidence shows that the Respondent
did send the April 20, 1977, mailgrams and the June 9,
1977, letter to Ernesto Soto directing him to begin work
on specified days, these communications were invalid
offers of reinstatement for the reasons discussed supra.
The Respondent, by never offering Soto reinstatement
thereafter, therefore violated Section 8(a)(1) and (3) of
the Act.440

The Respondent also discharged three striking em-
plovees who had previously been reinstated, Jose San-

438 See Bromine Division, Drug Research, Inc.. supra; DeLorean Cadil-
lac, Inc., supra. With this act, Marin violated Sec. 8(a)(1) of the Act.

495 See Mastro Plastics Corp. v. N.L.R.B., supra at 278; NL.R.B. v.
Mackay Radio & Telegraph Co., supra.

440 See Bromine Division, Drug Research, Inc., supra; Freehold AMC-
Jeep Corp., supra. Further, while Mendez and Soto did not testify during
the hearing, this does not prevent a finding of unlawful discrimination
with respect to them. See Riley Stoker Corporation, 223 NLRB 1146, 1147
(1976), enfd. in part 559 F.2d 1209 (3d Cir. 1977). Accord: Atlanta Flour
and Grain Company, Inc., 41 NLRB 409, 416, fn. 11 (1942), and cases
cited therein.
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tiago, Ruby Toomer, and Carmen Sagardia. The evi-
dence shows that Santiago was abruptly discharged on
November 10, 1977, while he was on approved sick
leave due to a serious head injury he sustained during
work on or about October 17, 1977. Toomer was dis-
charged without explanation on January 25, 1978, while
she was on an approved extended sick leave. Sagardia
was denied reinstatement on February 23, 1978, without
explanation, at the conclusion of a relatively short leave
of absence necessitated by illness in her family. The Re-
spondent contends that these employees were discharged
because they failed to return to work without proper
notice to the Respondent after being granted legitimate
leaves of absences.

By its own admissions, the Respondent has had in
effect for years a liberal leave of absence policy applica-
ble to all its employees. There are repeated instances in
the record of Respondent’s granting extended leaves of
absences for illness or other reasons to employees who, it
seems, did not support Local 222. All of these employees
had no difficulty in returning to work at the conclusion
of their approved leaves of absence. Therefore, the Re-
spondent’s failure to accord the same liberality of treat-
ment to Santiago, Toomer, and Sagardia constitutes dis-
parate treatment and compels the conclusion that Re-
spondent discriminated against them because of their sup-
port of the Union in violation of Section 8(a)(1) and (3)
of the Act.44!

V. CASE 22-RC-7119

The General Counsel alleges that the unfair labor
practices committed by the Respondent are so “outra-
geous and pervasive” as to warrant the setting aside of
the results of the election held on December 7, 1977.
The General Counsel also asserts that since many of the
Respondent’s unfair labor practices occurred after Local
222 filed its representation petition in Case 22-RC-7119
on April 13, 1977, and before the election was conducted
on December 7, 1977, these unfair labor practices should
be considered in determining whether the Respondent
engaged in conduct affecting the results of the election
and meriting the setting aside thereof.

The Respondent maintains that “If the results of the
eiection are to be vacated, the violations upon whick
that decision is made must have occurred within 6
months of the date the objections were filed. . . . Ac-

441 See Lisa’s, Inc., 230 NLRB 492 (1977). See also Carbone-Ferraz,
Inc., 233 NLRB 219 (1977); Electric Hose & Rubber Company, 228 NLRB
966, 978-982 (1977); Head Ski Division, AMF, Inc., 222 NLRB 161, 171-
173 (1976), enfd. sub nom. Amalgamated Clothing Workers of America,
AFL-CIO, 527 F.2d 803 (D.C. Cir. 1976). Further, the evidence present-
ed by the Kespondent’s witnesses to justify its decision to discharge San-
tiage and Toomer was largely inconsistent and contradiciory. This gives
rise to the conclusion that the alleged causes for their discharges were
pretexts used by the Respondent to conceal its true motive: to punish
them for their protected activities, and to discourage such activities in the
future. See Daniel Construction Company, a Division of Daniel Internation-
al, 229 NLRB 93, 95 (1977); Booth Broadcasting Co., 223 NLRB 867, 874~
875 (1976). Kespondent presented no evidence concerning its reasons for
refusing to reinstate Sagardia following her leave of absence.

cordingly, the conduct upon which its objections are
based cannot antedate June 15, 1977.”442 I do not agree.

As the Board stated in Goodyear Tire and Rubber Com-
pany, 138 NLRB 453, 454 (1966):

It has always been the policy of the Board to en-
courage parties to a representation case to settle the
issues in the case by mutual agreement wherever
possible. . . .

At the same time, the Board seeks to discourage
improper conduct by employers or by unions which
occur sufficiently close to the time of the voting
and which therefore may interfere with the free
choice of the employees in a Board-conducted elec-
tion.

We believe that these salutary policies can best
be effectuated by establishing a common cutoff date
both for formally directed elections in contested
cases and for elections held pursuant to voluntary
agreements. Clearly, objectionable conduct has the
same impact on the employees’ freedom of choice
in an election regardless of whether the election is
pursuant to a consent arrangement or formal direc-
tion. Where such conduct occurs after the filing of
a representation petition, therefore, there is no
sound reason for ignoring it or immunizing it simply
because it occurs before a consent agreement or
stipulation is signed by the parties. The filing of the
petition should be clear notice in all cases that objec-
tionable conduct is thereafter taboo. [Emphasis sup-
plied.]

In view of the above and the failure of the Respond-
ent’s proffered legal precedents and reasoning to support
its position or rebut the above, I will accept the General
Counsel’s recommendations and consider those unfair
labor practices which occurred between April 13, 1977,
the date of the filing of the petition in Case 22-RC-7119,
and December 7, 1977, the date of the election, in deter-
mining whether the election should be set aside.442

Further, the Respondent entered into an informal set-
tlement agreement in Cases 22-CA-7586 and 22-CA-
7672 which was approved by the Acting Regional Direc-
tor for Region 22 on July 12, 1977. On November 11,
1977, the Acting Regional Director issued an order with-
drawing approval of and setting aside the informal settle-
ment agreement due to the Respondent’s extensive and
repeated violations of its terms. The second amended
complaint includes, and the parties have litigated herein,
all of the alleged violations committed by the Respond-
ent prior to its execution of the informal settlement
agreement. Counsel for the Reapondent raised objections
to the General Counsel’s prosecution of any of the al-
leged presettlement violations and also contended that
the said informal settlement agreement was improperly
set aside.

442 The Respondent cites Sec. 10(b) of the Act, the 6-month statute of
limitations applicable to the filing of complaints under the Act, to support
its contention.

443 See Jerome J. Jacomet, d/b/a Red’s Novelty Co. and R-N Amuse-
ment Corporation, 222 NLRB 899 (1976); Sindicato Puertorriqueno de Tra-
bajadores, et al. (Cayey Industries, Inc.), 184 NLRB 538 (1970).
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Section 101.9(e)(2) of the Board’s Rules and Regula-
tions, Series 8, as amended, provides that, if a respondent
fails to comply with the terms of an informal settlement
agreement, the Regional Director may set the agreement
aside and institute further proceedings on the same
charge. This codifies prior practice and case law.*44

The evidence herein clearly shows that the Respond-
ent failed to comply with the terms of the informal set-
tlement agreement which was then properly set aside. In
view of all of the above, the Respondent’s presettlement
conduct is properly litigable in the instant matter.

It is also clear from the record herein that the objec-
tions to employer conduct interfering with free choice in
the election conducted on December 7, 1977, are coex-
tensive with certain alleged unfair labor practices set
forth in the consolidated second amended complaint. By
virtue of the findings heretofore made, the subject of Ob-
jections 1, 3, 4, 5, and 6,445 in whole or in part, have
been substantiated as unfair labor practices within the
meaning of Section 8(a)(1) and/or &(a)(3) of the Act. Ac-
cordingly, these objections are sustained, and, based
thereon, it shall be recommended that the election be set
aside.?46

V. THE EFFECT OF THE UNFAIR LABOR PRACTICES
UPON COMMERCE

The activities of the Respondent set forth in section
111, above, found to constitute unfair labor practices oc-
curring in connection with the operations of the Re-
spondent described in section 1, above, have a close, inti-
mate, and substantial relationship to trade, traffic, and
commerce among the several States and tend to lead to
labor disputes burdening and obstructing commerce and
the free flow thereof.

V1. THE REMEDY

Having found that the Respondent has engaged in cer-
tain unfair labor practices, 1 shall recommend that it
cease and desist therefrom and take certain affirmative
action designed to effectuate the policies of the Act.

As the unfair labor practices committed by the Re-
spondent were so serious and go to the very heart of the
Act, 1 shall recommend that it cease and desist therefrom
and in any other manner from interfering with, restrain-

444 See, e.g., The Wallace Corporation v. N.L.R.B., 323 U.S. 248 (1944);
N.L.R.B. v. Southeastern Stages, Inc., 423 F.2d 878 (5th Cir. 1970); Lar-
rance Tank Corporation, 94 NLRB 352, 353 (1951). The Board has con-
sistently and recently followed this provision in its Rules and Regula-
tions. See, e.g., Thermo Electric Co., Inc., 222 NLRB 358, 370 (1976),
enfd. 547 F.2d 1162 (3d Cir. 1977); Jake Schlagel, Jr.. d/b/a Aurora and
East Denver Trash Disposal, 218 NLRB 1, 9 (1575). The Board’s Rules
and Regulations have the force of law. Wood, Wire and Metal Lathers In-
ternational Union and its Local Union No. 2, AFL-CIO (Accoustical Con-
traciors Assn.), 119 NLRB 1345, 1348-50 (1958).

445 Objection 2 states, “During the week prior tc the election, the em-
plover circulated a book of benefits in which it promised benefits o em-
ployees to dissuade them from voting for the Union.” There is no evi-
dence in the record herein concerning such a “book of benefits” distribut-
ed to employees during the week prior 10 the election. Accordingly this
objection is overruled.

446 See Goodyear Tire and Rubber Company, suprec.

ing, and coercing its employees in the exercise of the
rights guaranteed to them in Section 7 of the Act.447

Having found that the Respondent did unlawfully fail
and refuse to reinstate the employees listed in Appendix
B until the dates respectively listed therein; unlawfully
failed and refused to reinstate at all the employees listed .
in Appendix C; and, subsequently, unlawfully discharged
its employees, Ruby Toomer, Carmen Sagardia, and Jose
Santiago, 1 recommend the following:

That the Respondent offer Ruby Toomer, Carmen Sa-
gardia, and Jose Santiago and each and every employee
listed in Appendix C, immediate and full reinstatement to
their former positions, or, if said positions no longer
exist, to substantially equivalent positions, without loss of
senjority or other benefits; and, further, make Toomer,
Sagardia, and Jose Santiago, as well as each of the em-
ployees listed in Appendix B and Appendix C, whole for
any loss of pay resulting from the discrimination against
them by payment of a sum of money equal to the
amount they normally would have earned as wages from
the date of their discharge or the date they should prop-
erly have been reinstated, respectively, to the date of a
bona fide offer of reinstatement by the Respondent, or
their actual reinstatement as the case may be, less any net
interim earnings during these respective periods. The
backpay due under the terms of the recommended Order
shall include interest to be computed in the manner pre-
scribed by the Board in F. W. Woolworth Company, 90
NLRB 289 (1950), and Florida Steel Corporation, 231
NLRB 651 (1977).448

The Applicability of a Bargaining Order

The second amended complaint alleges that, ‘“The
entry of a remedial order, without inquiring into the
Union’s majority status, is warranted requiring Respond-
ent to recognize and bargain with the Union as the ex-
clusive collective bargaining representative for the em-
ployees in the appropriate unit . . . as the unfair labor
practices committed by the Respondent . . . are so out-
rageous and pervasive that their coercive effects cannot
be eliminated by the application of traditional remedies,
and as they have precluded the holding of a fair and reli-
able election.” The General Counse! renewed this appli-
cation in its brief.

The Kespondent asserts that such an extrasordinary
remedy in the context of what occurred in this case is
unwarranted for the reasons that Local 222 never se-
cured signed authorization cards from a majority of em-
ployees in the bargaining unit at any time; that a bargain-
ing order is an ‘“essentially equitable remedy” and since
Local 222 engaged in *“violent acts of coercion,” it is not
entitled to such a remedy; and that Local 222 lost the
election held on December 7, 1977, indicating the em-
plovees’ real sentiment concerning the Union, “despite

447 Hickmott Foods, Inc., 242 NLRB 1357 (1979); N.L.R.B. v. Express
Publishing Company, 312 U.S. 426 (1941); N.L.R.B. v. Entwistle Mfg. Co.,
120 F.2d 532 (4th Cir. 1941).

448 See, generally, Isis Plumbing & Heating Co., 138 NLRB 716 (1962).
Also see Olympic Medical Corporation, 250 NLRB 146 (1980); Pioneer
Concrete Co., 241 NLRB 264 (1979).
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an established eligibility date which disenfranchised a
majority of the employees in the unit.”44®

In N.L.R.B. v. Gissel Packing Co., Inc., 395 U.S. 575
(1969), the Supreme Court approved the Board’s use of
bargaining orders to remedy an employer’s independent
8(a)(1) and (3) violations which fatally impeded the hold-
ing of a fair election in two situations. The first involves
“exceptional” cases where the unfair labor practices are
so ‘“‘outrageous” and “pervasive” that ‘“their coercive
effect cannot be eliminated by the application of tradi-
tional remedies, with the result that a fair and reliable
election cannot be had.” The second covers “less ex-
traordinary cases . . . which nonetheless still have the
tendency to undermine majority strength and impede the
election processes” but there must be ‘‘a showing that at
one point the union had a majority.”45°

The Board was presented with a Gissel first category
case, clearly similar to the instant matter, in United Dairy
Farmers Cooperative Association, 242 NLRB 1026, 1027
(1979), and held that:

In sum, upon careful consideration of the policies
contained in the Act, the special responsibility of
the Board to formulate remedies which further
those policies, and the proper scope of the Board’s
remedial powers, we find that the Board’s remedial
authority under Section 10(c) of the Act may well
encompass the authority to issue a bargaining order
in the absence of a prior showing of majority sup-
port.

However, the Board, while recognizing that the employ-
er’s unfair labor practices in the United Dairy Farmers
case were well within this first category delineated by
the Supreme Court in the Gissel/ case, “‘outrageous” and
“pervasive,” and for which, in accordance with Gissel, a
bargaining order might well be an appropriate remedy,
nevertheless declined to utilize such a remedy therein.

The rationale underlying the Board’s refusal to issue a
bargaining order lay in its balancing of “the policy in
favor of enabling employees freely to exercise the right
to choose whether or not they desire to be represented
by the Union via an election against the damage to the
election process caused by the employer’s unfair labor
practices.” The Board, in the United Dairy Farmers case,
continued:

Where a majority of the employees have indicated
their support for the union by cards and an employ-
er’s unfair labor practices have precluded the hold-
ing of a fair election, the Board has traditionally
balanced those interests in favor of the issuance of a
bargaining order as the remedy best suited to restor-
ing the status quo ante consistent with the policies of
the Act.® Thus, a bargaining order not only elimi-

448 It should be noted that there is no evidence herein 1o support the
Respondent’s latter assertion regarding the alleged *[disenfranchisement]
of a majority of the employees in the unit.”

450 N I R.B. v. Gissel Packing Co., Inc., 395 U.S. 575, 613-614 (1969);
N.L.R.B. v. Logan S8.5. Packing Co., 386 F.2d 562, 570 (4th Cir. 1967);
N.L.R.B. v. Heck’s Inc., 398 F.2d 337, 338 (4th Cir. 1968). The Supreme
Court in Gissel also indicated that the scope of the Board’s remedial at-
thority is broad (395 U.S. at 614).

nates the damage to the election process but, in ad-
dition, restores the prior expression of employee
support for the union consistent with the principle
of majority rule.

* * * * *

A different question arises, however, where the
union has never obtained a showing of majority
support and an employer’s unfair labor practices
have precluded the holding of a fair election. The
imposition of a bargaining order in such cases does
not restore the status quo—that is, an expression of
majority support for the union—because there was
no majority support, and there is no assurance that
a majority of employees would have supported the
union had the employer refrained from engaging in
unfair labor practlces. A bargaining order in these
circumstances presents a substantial risk of imposing
a union on nonconsenting employees and could only
be justified if it served a substantial remedial inter-
est.10

. . . However, on the facts in this case, we are
persuaded that, in the absence of a prior showing
by the Union of majority support at some point in
the proceeding, it is less destructive of the Act’s
purposes to provide a secret-ballot election whereby
the employees are enabled to exercise their choice
for or against union representation than it is to risk
negating that choice altogether by imposing a bar-
gaining representative upon employees without
some history of majority support for the Union.1!

® See, e.g., Franks Bros. Co. v. N.L.R.B., supra; N.L.R.B. v. De-
light Bakery, Inc., 353 F.2d 344 (6th Cir. 1965); American Map
Company, Inc., 219 NLRB 1174 (1975); Beasly Energy, Inc., d/b/a
Peaker Run Coal Company, Ohio Division 1, 228 NLRB 93 (1977).

* * * * *

11 As experience dictates, we will continue to balance these
competing interests. It may be that in some case the facts will
show that the atmosphere has become so poisoned as to preclude
any reasonable likelihood of ever holding an election in which we
can place any confidence, even if extraordinary remedies were em-
ployed.

However, the Board has not yet faced a case described
in United Dairy Farmers at fn. 11,451

451 The Board has consistently declined to issue a bargaining order in
cases where, although the employer has committed massive “outrageous”
and “pervasive” unfair labor practices, the Union never attained majority
support of the employees at any time. See Haddon House Food Products,
Inc. and Flavor Delight, Inc., 242 NLRB 1057 (1979); Daniel Construction
Company, a Division of Daniel International Corporation, 244 NLRB 704
(1977); Miami Springs Properties, Inc. and James H. Kinley and Associates,
245 NLRB 278 (1979); Woonsocket Health Centre, 245 NLRB 652 (1979);
Triana Industries, 245 NLRB 1258 (1979); and Sambo’s Restaurans, Inc.,
247 NLRB 777 (1980). 1t should be noted that the General Counsel in its
brief discusses extensively and in great depth the validity and number of
the authorization cards obtained by the Union. In its decisions issued sub-
sequent to the United Dairy Farmers case, the Board appears to have at-
tached little or no significance to how close the union came to attaining a
majority. The above cases in which the signed authorization cards were
obtained included: Haddon House (27 of 56 unit employees), Daniel Con-

Continued
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In view of all of the above, and even though the ex-

tensive unfair labor practices committed by the Respond-
ent herein (numerous threats of plant closure, of dis-
charge of employees, and of loss of benefits; numerous
promises of increased or new benefits; coercive interro-
gation of employees; numerous acts of soliciting employ-
ee grievances with promises to remedy the same; the
grants of numerous benefits to employees; the discharges
and the failures and refusals to reinstate a large number
of its employees; creating the impression of surveillance,
etc.) are so “outrageous” and “pervasive” as to tend to
restrain its employees: in the exercise of their Section 7
rights, thus, rendering impossible a fair election, 1 will
not recommend that the Respondent be ordered to rec-
ognize and upon demand bargain with Local 222 as the
exclusive bargaining representative of the Respondent’s
employees in the appropriate unit herein.

Instead, recognizing that the nature and extensiveness
of the Respondent’s unfair labor practices committed
herein make the conventional remedies already recom-
mended herein insufficient to dissipate the effects of the
Respondent’s “outrageous’ and “‘pervasive” acts and are
inadequate to give the Respondent’s employees ‘“suffi-
ciently explicit reassurances and understanding of their
rights under the Act,”4%2:1 recommend that the Re-
spondent be required to take the following affirmative
steps in addition to the nonbargaining order remedies al-
ready recommended hereinbefore:%52

(1) In addition to posting copies of the attached notice
marked “Appendix A” in both Spanish and English, at
its Edison, New Jersey, facility; include it in the appro-
priate company publications, again in both Spanish and
English, and mail it to each individual employee at his or
her home address, including but not limited to all em-
ployees on the payroll at the time the unfair labor prac-
tices were committed; all such notices, both mailed and
posted, to be signed personally by the Respondent’s

struction (less than 30 percent of the employees signed cards), Miami
Springs (46 percent of the unit employees supported the union), Woon-
socket Health Centre (nearly 40 percent signed union authorization cards),
Triana Industries (between 40~47 percent of the employees signed author-
ization cards. Sambo’s (the union garnered less than 34 percent of the unit
employees). In view of this, 1 merely make reference to the General
Counsel’s assertion that approximately 46 percent of the unit employees
in the instant matter signed union authorization cards in support of the
Union, assuming arguendo that all these cards are valid. In this connec-
tion, the General Counsel proffered 136 authorization cards signed by the
Respondent’s unit employees in behalf of Local 222 and the testimony of
2 additional unit employees, who signed cards for the Union but whose
cards had been misplaced by Local 222. Additionally, stated in the Gen-
eral Counsel’s brief, the Excelsior list contained the names of 322 of the
Respondent’s employees, 22 of which are alleged by the General Counsel
to be supervisors within the meaning of the Act, leaving an appropriate
unit of 300 employees. The evidence supports this and 1 will therefore
credit this allegation.

452 See United Dairy Farmers Cooperative Association, supra.

453 As the Board stated in United Dairy Farmers, supra, 242 NLRB at
1029:

. we shall order additional remedial action designed to accom-
plish two objectives in the restoration of employee rights. First, such
remedial action must, as directly and emphatically as possible, inform
employees of their Section 7 rights and assure that Respondent will
respect those rights. Second, the Union must be afforded an opportu-
nity to participate in this restoration and reassurance of employee
rights by engaging in further organizational efforts, if it so chooses,
in an atmosphere free of further restraint and coercion.

owner  and.president;. Rizzuto;: who' shall: also:read. the.

notice: to current- employees- assembled. for that purpose
(the Respondent shall afford a.reasonable opportunity to
provide for the attendance of.a Board agent at any as-
sembly of employees called f'or ‘the. purpose of readmg
such notice).: =

(2) Publish'in local newspapers of general crrculatlon a

copy of the above, notice.in both English and Spamsh'

two times per week-for a period of 4 weeks: -

(3) Upon request, grant the Union and its representa-
tives reasonable access :to° its: bulletin boards“and - all
places where ' notices® to employees are custOmarrly
posted. :

“) Upon request, grant. | the Umon reasonable access to
its plant in nonworkﬂ areas dunng employees® nonwork
time. . ;
*) Supply the Umon, upon request made w1th1n l
year of the date of this:Decision and Order, the names
and addresses of its current employees: -

(6) Give notice of, and equal time and facﬂmes for the
Union to respond to, any address made by the Respond-
ent to its employees on: the questron of union representa-
tion. ; :

() Afford the Umon the nght to dellver a 30-mmute
speech to employees on working time prior to any Board
election which may be scheduled in which the Unjon is’a
participant. Provisions (3), (4), (6), and (7), above; shall
apply for a period of 2 years from the date of the posting
of the